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Abstract
This paper provides a critical analysis of the legal issues surrounding Antidumping (AD)
Policy at the multilateral and regional levels and the economic consequences that arise from
them. More specifically, it analyzes the AD provisions of the World Trade Organization
(WTO) and the European Union (EU). By identifying prevailing issues within both policies,
this paper attempts to highlight the interplay between the two legal systems and argues that
the EU could potentially lead necessary AD reform at the WTO level. To help substantiate
this claim, this paper includes possible solutions for AD reform within the EU through the
proper application of the Community Interest clause and coordination with competition
policy.
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Introduction
Globalization has dictated modern commercial policy by opening up borders to freer
trade and increased market liberalization. With the gradual dismantling of traditional
economic trade barriers (such as tariffs, quotas, voluntary export restraints), countries have
now turned to newer methods of legalized trade protection, such as antidumping (AD),
countervailing duties, and safeguards. These defensive instruments essentially allow domestic
economies to protect themselves against 'unfair' trade or subsidized imports. Of these three
trade defense mechanisms, however, AD is the most popular and most controversial form of
modern international trade protection.
Since the 1980's, the proliferation and use of AD legislation has flourished with more
AD cases filed by the World Trade Organization (WTO) Members than under any other WTO
trade laws combined.1 In essence, AD laws are meant to protect against and counteract 'unfair'
competitive trade behavior (particularly against dumping). It may also help to facilitate further
trade liberalization by guaranteeing some sort of legal safety net for countries initially hesitant
to open up their borders in the absence of traditional trade protection. However, from an
economic perspective, dumping, defined by Viner (1923) as, “price discrimination” between
national markets in which a producer sells the same good at a lower price in a foreign market
is not always “unfair” economic behavior.2 As Viner contends, the only justifiable use of AD
law would be against predatory dumping3, in which the aim is to force competitors out of the
market by charging prices lower than the products’ domestic market price or below its costs
of production (also known as price dumping or predatory pricing). Such actions of predation
are however, quite difficult to empirically measure and most trade economists argue that AD
law is not equipped enough to sufficiently distinguish predation from other types of legal
dumping, which may simply be a result of fair competition due to natural comparative
advantages.4 Thus, while AD actions are supposed to counter 'unfair' trade, the application of
AD is not always based on proper economic assessment and has become the predominant
form of international legalized protection for domestic industries against foreign importcompetition.
Therefore, although AD law was created with the objective to facilitate fair trade, the
flexibility of its application has allowed it to become almost completely (if not entirely)
disjointed from issues regarding predation or dumping.5 This economic disconnect has
allowed AD law to become one of the most politically influenced policies regarding trade
protection, as any legitimate price advantage of a foreign good hazards the chance of being
flagged as dumping, which is then followed by an investigation that may be swayed by
political support for domestic industrial competitiveness resulting in a definitive AD measure.
By riding on the rhetoric of “free and fair trade” AD legislation has been immune from
criticisms in the political arena. Who would argue against free and “fair” trade? However,
after a critical look, it is difficult to see other objectives AD law might serve beyond being a
protectionist tool used to shelter and further the competitive interests of national industries,
which usually results in negative effects on competition and welfare (both domestic and
foreign). Despite its original intent to “level the global playing field,” the modern reality and
use of AD laws reflect a troublesome paradox of AD protectionism: although AD law was

1

Blonigen/Prusa (2001), Antidumping, p. 1.
Viner, in: Nelson/Vandenbussche (eds.), The WTO Antidumping Volume II, p. 8.
3
Ibid., p. 8.
4
Vandenbussche/Zanardi, The Global Chilling Effects of Antidumping Proliferation, 2006, p. 104.
5
Zanardi, Antidumping: A Problem in International Trade, 2004, p. 1.
2
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created to combat unfair trade and protect competition, it can itself create unfair trade barriers
and anti-competitive effects.
Thus, when dealing with AD law it is not so much about condemning dumping
practices but to deter its users from protectionist manipulations and abuse. This is especially
the case, as WTO AD law allows a fair amount of discretion to its Members when
implementing AD actions, such as the calculation of dumping and the determination of casual
injury, which may be strategically utilized to directly target foreign competitors.6 The
European Union (EU), one of the most active users of AD legislation, is no stranger to such
accusations of manipulating AD rules to legally protect and bolster its own industries from
outside competition. More recently however, such exploitative defense measures by the EU
and other traditional7 AD users, have experienced a negative backlash, as the gradual
proliferation and adoption of AD legislation by new users (mainly developing countries) who
were the main targets of AD protection by traditional users are now striking back.
The proliferation of AD rules also presents a much greater problem than simple
retaliation that pits traditional users against new users. It is much more than the creation of a
North-South economic divide, as new users of AD have also quickly learned from their
predecessors how to exploit AD laws to protect their own national industries against
competition from other developing countries. Consequently, the applicable abuse of AD
legislation has encompassing negative implications for all global trade relations- current and
future. As Ethier (1982) contended, AD is now the "principle battleground for 'new
protectionism. '"8Thus, to prevent such issues regarding global trade, it is necessary to take a
more critical approach to the current AD legislation and find areas of reform that could
potentially curb protectionist abuse. It is also important for countries to not only understand
the full and long term negative consequences of exploitative AD protectionism, but to also
support AD reform.
Overall, not only is international AD reform necessary, it is also in the domestic
interest of all countries to change their current AD legislation so that it becomes more
impenetrable to protectionist misuse. More specifically, this paper contends that if Europe
wants to remain a strong yet cooperative player in the increasingly interdependent global
economy, its domestic industries must become flexible to change and competition from the
outside instead of continuing to prop up and shelter its declining industries by distorting
competition. Therefore, it is in the EU’s necessary interest to change its current AD
legislation and practice. Furthermore, this paper argues that as the EU is considered to be one
of the world's economically strongest trading powers, it has the potential to lead possible
international AD reform. However, it must first address the initial question: What reforms can
be made in the EU itself to avoid or at least decrease AD practices resulting in protectionism?
To answer such a question and support its argument for AD reform (at both the
domestic and international level), this paper will first take a closer look at the historical
background and GATT/WTO legislation on antidumping, the modern development and
proliferation of AD. It will then go on to specifically analyze AD rule, utilization, and
problems within the EU, present future challenges, and possible solutions for reform.

6

Stoll/Schorkopf, in: Stoll/Wolfrum (eds.), WTO-World Economic Order, World Trade Law, p. 151.
*Traditional users will refer to developed countries that adopted AD legislation before 1980. Accordingly, new
users will refer to recently developed/developing countries that adopted AD legislation after 1980.
8
Prusa/Skeath, Retaliation as an Explanation for the Proliferation of Antidumping, 2002, p. 1. (Note: Taken
directly from the secondary source, did not access original article: Dumping by Wilfred J. Ethier)
7
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Section One: Antidumping in the International Arena
1.1 Historical Development

Antidumping was initially created as an extension of domestic competition law.
Originally, it was conceived as a trade defense instrument to ensure undistorted competition
in domestic industries from predatory dumping. The first antidumping legislation was passed
in Canada in 1904 under the Act to Amend the Customs Tariff 1897. It was then quickly
followed by New Zealand with the Agricultural Implement Manufacture, Importation and
Sale Act 1905 and Australia's Australian Industries Preservation Act 1906. Over a decade
later in 1916, the US followed suit and passed its own AD code (US Revenue Act 1916) that
was based on its earlier federal antitrust law (Sherman Antitrust Act 1890)9 and included a
strong focus on predatory pricing.10 By the early 1920's, several European countries including
Britain and France had implemented their own AD statutes.11 While most of the original AD
laws were industry specific or directly derived from previous antitrust laws, they were quickly
replaced with more general statutes that provided a broader standard for what constituted as
domestic injury caused by dumping practices.12 For example, the US Antidumping Act
(1921), as well as New Zealand's Customs Amendment Act (1921) both guaranteed more
administrative authority in implementing AD duties and penalties with the verification of
injury to a domestic industry.13
This generalizing trend of making AD laws more easily applicable has increased
overtime, as countries discovered a new (mis)use of AD legislation in the form of legalized
protectionism. Many changes were made to make it easier for domestic firms to prove the
existence of dumping and receive legal protection by moving the focus away from undistorted
competition and predatory behavior by broadening certain economic standards and
definitions. For instance, in the US, the definition of “less than fair value” was extended to
include both price discrimination between national markets and sales below production cost.14
This simple broadening of the definition essentially shifted the policy’s original aim at
combating predatory pricing and re-oriented its focus on price discrimination and sales below
costs.15 Other countries using AD legislation also made similar changes that expanded the
scope and applicability of their AD rules to include other forms of dumping outside of
predatory pricing.
Similar developments as those within different national AD statutes have also been
reflected on the international level. Antidumping was first institutionalized in the international
arena under Article VI of the 1947 General Agreement on Tariffs and Trade (GATT)
agreement. The original 1947 agreement defined dumping as occurring when the “product of
one country are introduced into the commerce of another country at less than the normal value of the
products” and allowed Members to implement duties only if the dumping action in question
directly caused "material injury" to its national industry.16 It did not however, provide their

signatory countries with technical procedures on how they should determine dumping and
injury. This left a wide margin of discretion open to GATT members on its implementation
9

Prusa/Skeath (fn. 8), p. 4.
Nelson/Vandenbussche, in: Nelson/Vandenbussche (eds.) The WTO and Antidumping Volume I, p. xi.
11
Zanardi (fn.5), p. 4.
12
Prusa/Skeath (fn. 8), p. 4.
13
Ibid., p. 4.
14
Ibid., p. 4.
15
Nelson/Vandenbussche (fn. 10), p. xi.
16
Blonigen/Prusa (fn. 1), p. 4.
10
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and thus, in the 1967 Kennedy Round, the Agreement on the Implementation of Article VI or
more commonly known as the Antidumping Agreement (ADA) was created to clarify,
expand, and regulate the use of Article VI.
In particular, the ADA provides detailed procedures including the determination of
dumping and injury, the collection of evidence, and the imposition of duties.17 Despite the
codification of such procedures and the clarification of legal definitions by the ADA, the
GATT/WTO Agreement still allows its members a great deal of interpretative freedom and
discretion. The initial failure to precisely codify AD legislation from the beginning stages had
effectively indicated to the GATT Members that AD law was little more than a form of
modern legalized protectionism open to their discretion.18 Such leeway has allowed countries
to manipulate AD legislation to legally serve their own national interests and thereby
disregard any real economic dynamics of international competition. Unfortunately, the
protectionist interest of WTO Members has held sway in subsequent WTO Round
negotiations, which has limited any major and necessary reforms in the current WTO/GATT
AD legislation. It has instead shaped AD rules to be more susceptible to affirmative legal
trade protection.
The Tokyo Round Agreement in 1979 introduced two key revisions to the ADA that
greatly broadened the scope and applicability of the Agreement. In essence, this turned the
ADA “into the workhorse of international trade protection that is antidumping law” today.19 The
first important amendment was the definition of “less than fair value” of sales, which was
expanded to include price discrimination and sales below cost.20 It is what the US had
previously done, but was now internationally standardized. In addition, the Tokyo Agreement
removed the previous provision from the Kennedy Round, which required imports to be
“demonstrably the principal cause of material injury” before the imposition of any duties.21 Thus,
it essentially allowed the application of “preliminary” AD duties during the dumping
investigation, which means that an AD case could be “successful” even if it did not result in
definitive measures.22 Essentially, these two simple yet significant alterations in the ADA
widely opened the door to AD case filings and ultimately changed the rules of the game.
Consider for instance, that within only the first three years following the developments in the
Tokyo Round, almost as many cases were filed than in the whole 1970s.23 Despite the
increase in its applicability, the Tokyo Agreement only bound 27 GATT Members24 and was
mostly utilized by six major users: the US, the EU,25 Australia, Canada, South Africa, and
New Zealand.26 It was not until the Uruguay Round in 1994 that the adoption and use of the
ADA became more prevalent worldwide.
In addition to several minor changes to the ADA, the Uruguay Round introduced three
major developments, two of which could be argued as being inspired by the EU. The first was
the introduction of the Sunset Review clause, which already existed in EU AD legislation.
The clause establishes a mandatory time limit of five years on AD measures with the
possibility of an extension if a review proves it necessary. This was considered a positive
addition in international AD legislation; as such a clause did not exist in all countries whose
17

Prusa/Skeath (fn. 8), p. 5.
Prusa, The World Economy, 2005, p. 686.
19
Prusa/Skeath (fn. 8), p. 5.
20
Blonigen/Prusa (fn. 1), p. 5.
21
Ibid., p. 6.
22
Ibid., p. 5.
23
Ibid., p. 6
24
Prusa/Skeath (fn. 8), p. 6.
25
At the time, the EU was the European Economic Community; however for simplification and coherence, this
paper will address it as the EU.
26
Stoll/Schorkopf (fn. 6), p. 151.
18
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AD measures could last indefinitely. For example, prior to the Sunset Review, US AD
measures had no time limit unless the accused dumping party could prove that they were no
longer dumping through an administrative review,27 which was considered to be a difficult
and biased process. Thus, the standardization of a mandatory time restriction on AD measures
resulted in a tightening of international AD legislation, a change that could be attributed to the
EU. However, if the addition of the Sunset Review was considered to be a small step forward
in improving international AD legislation, the second development could be considered
another big step back. The Uruguay Round also ratified the cumulation practice, which had
already long existed in the EU and the US.28 Despite criticisms from trade economists,
practitioners, and defendants who pointed out the obvious bias inherent in cumulating import
shares from targeted countries towards an affirmative determination of injury, the WTO
legalized cumulation for all AD users.29 Again, the WTO introduced another provision, which
made legalized trade protection under AD rules more likely and effective. The third and
arguably the most significant change in opening the door for AD proliferation (further
discussed in Section 3.1) during the Uruguay Round was the incorporation of the ADA into
the GATT Agreement. The AD Code became an integral part of the GATT Agreement,
whereas before countries could choose to additionally approve the ADA.30 Thus, the
incorporation of the ADA into the GATT Agreement bound every WTO Member. To gain a
better understanding of the impacts of such changes from the different WTO Round
negotiations, one should take a closer look at the current WTO/GATT AD legislation and its
functioning.

1.2 Current WTO AD Legislation
The central WTO legislation on AD is found in Article VI of the GATT 1994
Agreement and is complimented by the ADA, which provides further details and
specifications on the application and use of Article VI. Essentially, these two legislations go
hand in hand when dealing with antidumping cases. In general, Article VI GATT 1994
provides the regulation on both dumping and countervailing duties. It therefore does not fall
under the scope of competition policy, which deals with “fair” competition, but is generally
considered as addressing issues of “fair” trade.31 Such an approach then allows the
understanding of “fairness” to be defined by states’ interests and their trade relations,32 which
fundamentally
disconnects
its
main
objective
from
competition.
The first section of Article VI condemns dumping, which is defined when products
imported from one country into another country are "at less than the normal value of the
products" and the dumping itself “causes or threatens material injury to an established industry...
or materially retards the establishment of a domestic industry” (Article VI GATT 1994). While
injurious dumping is condemned, the Article does not prohibit the act of dumping itself. It
does not do so because dumping may be a perfectly legitimate business strategy with no
predatory intentions or trade distorting effects. For instance, a global firm may choose to sell
its products at a loss for a certain amount of time in order to gain access into a foreign
market33 or the firm may simply be producing at lower production costs. Therefore, the WTO
27

Nelson/Vandenbussche (fn. 10), p. xii.
Prusa (fn. 18), p. 686.
29
Ibid., p. 686.
30
Vandenbussche/Zanardi (fn. 10), 2006, p. 6.
31
Stoll/Schorkopf (fn. 6), p. 150.
32
Ibid., p. 150.
33
Davis, Anti-dumping Investigation in the EU: How Does it Work?, 2009, p. 4.
28
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under Article VI (2) only allows its Members to take national measures that would “offset or
prevent dumping” (Article VI GATT) by imposing AD duties when “material injury” to a
domestic industry is caused by a foreign import that is priced significantly less than its
“normal value.” However, the economic determinations of what constitutes as “material injury”
and “normal value” are both underlied with several difficulties. For example, when
determining if a products price is imported at less than “normal value,” one must consider if:
“the price of the product exported from one country to another” is either lower than the
“comparable price, in the ordinary course of trade, for the like product” or “in the absence of such a
domestic price, is less than either: the highest comparable price for the like product for export to any
third country... or the cost of production in the country of origin plus reasonable addition for selling
cost and profit.” Within such a definition exists several loaded terms that deserve further
clarifications, such as “domestic industry”, “ordinary course of trade”, and “like product.” Issues of

calculation concerning the export price, the normal value, the comparable price, and the
dumping margin must also be addressed. This is particularly the case when dealing with
countries where the price is fixed by the state (i.e. products from countries considered to have
non-market economies (NME)). Calculations dealing with determinations of injury are even
more difficult, as real economic injury is hard to truly measure on its own, but defining and
determining material injury is even more uncertain. Therefore, Article VI GATT does not
provide much guidance for its members. Thus, further clarification regarding defining and
determining the aforementioned economic terms and procedures are explicitly dealt with in
the subsequent Antidumping Agreement.

1.2.1. Critical Analysis of the Antidumping Agreement:
The ADA consists of three main parts followed by two annexes. The first part
addresses material standards concerning definitions and procedures relating to national AD
investigation, determination and duties. The second part of the ADA consists of institutional
rules and dispute settlements, and the third part addresses final provisions. This paper will
only focus on the first part of the ADA, which deals with the three main substantive
conditions that allow the imposition of an AD measure by national authorities: 1) existence of
dumping, 2) existence of injury to a domestic industry and 3) a direct causal link between the
dumping practice concerned and the injury itself. More specifically, it will focus on the
provisions that outline the determinations of dumping, injury, domestic industry, the causal
link and their relevance to national antidumping procedures.
The determination of dumping is covered under Article 2 (ADA), which like Article
VI GATT, refers first to the comparison of two different prices of the same product: the
normal price and the exported price. Dumping then occurs when the export price is
significantly less than the normal value of the good in its home market. Unlike Article VI
GATT however, Article 2 ADA further elaborates on several definitions and procedures
relating to dumping. This includes the determination of the normal value of the product in
Article 2 (2); the construction of the export price in Article 2(3); the determination of a fair
comparable price and the calculation of the dumping margin, which “defines the level of
dumping and also represents the maximum level of AD measure”34 that may be imposed in Article
2(4); the construction of the like product in Article 2(6); and specific provisions regarding
NME, which deals with the absence of the “ordinary course of trade” in Article 2 (7).35
When concerning NME, the ADA allows WTO Members to apply their own national rules
that specifically relate to dumping from NME. This discretion can impose a problem, as it
34
35

Stoll/Schorkopf (fn. 6), p. 155.
Ibid., p. 154.
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leaves the entire determination of dumping open to abuse when pertaining to NME like China
(who is the number one target of AD duties worldwide). Such is the case regarding the EU
and the US, both of whom determine the normal value of a product from a NME by
calculating the cost of production in a third “analogous” country. And while the US requires
the chosen analogue country to have either a similar level of development as the investigated
NME or is a significant producer of the product concerned; the EU however, has only one
requirement, which is that the analogue country should not be selected in an “unreasonable
manner.”36 The absence of serious requirements in the EU’s selection process of an analogue
country makes the application of AD protection that much easier. Therefore, products coming
from countries like China and Vietnam (countries included among the EU’s top targeted
countries), both of whom not only directly compete with European industries but also have
natural comparative advantages (i.e. lower production costs) can be easily caught under EU
AD law. Similar discretionary freedom can also be found in the determination of injury under
Article 3 ADA.
As defined in Article VI GATT, Article 3 ADA depicts two different types of
damages: the material injury or the threat of material injury to a domestic industry and the
material delay concerning the establishment of a domestic industry. While injury directly
relates to the damage itself, it is more easily determined. The notion of material injury
however, is not so clear.37 Thus, Article 3 ADA provides some clarifications. It stipulates that
material injury may be found when there is “positive evidence” and includes “an objective
examination of both (a) the volume of the dumped imports and the effect of the dumped imports on
prices in the domestic market for like products, and (b) the consequent impact of these imports on
domestic producers of such products.” The ADA goes on to list an additional 15 evaluative
factors for the investigation process. For example, concerning the “threat of material injury,”
Article 3 (7) ADA stipulates that such a determination shall be made on facts and “not merely
on allegation, conjecture or remote possibility." It does not however, prohibit the inclusion of
"allegation, conjecture or remote possibility." And although the provision provides four specific

factors that should be considered during an evaluation by national authorities (i.e. the
"significant rate of increase of dumped imports" and the inventory of the products under
investigation), such factors are not enough to prospectively and accurately determine if there
will actually or potentially be a "threat of material injury."
The last requirement for the imposition of an AD measure is the direct causal link
between the dumping under investigation and the material injury to a domestic industry.
Article 3 (5) ADA lists five factors that must be included to determine the “causal
relationship.” Along with these five factors, the definition of "domestic industry" is also
important when determining the causal injury, found in Article 4 ADA. The ADA refers (or
rather restricts) domestic industry to “the domestic producers as a whole of the like products” or
“those whose collective output of the products constitutes a major proportion of the total domestic
production of products.” By limiting injury to only domestic industries, the interests of other

important market participants, such as domestic importers, retailers, and consumers are
ignored. This provision on the international level essentially allows national authorities to
disregard any other potential damages on domestic welfare and competition caused by the
imposition of an AD measure.
Thus, despite the tightening of the WTO AD rules under Article VI by the ADA, there
is much that is still left to the discretion of Members when applying national AD measures.
Such leeway however, seems to only weaken the law to the point that only “little real evidence
of injurious dumping” is necessary before AD measures are imposed.38 Rather than providing
36

Forbes, International Law Office, 2006.
Stoll/Schorkopf (fn. 6), p. 156.
38
Blonigen/Prusa (fn. 1), p. 6.
37
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any meaningful economic calculations, the procedures laid out in the ADA present nothing
more than an extremely complex and "highly discretionary accounting exercise."39 This is
evidenced as AD measures can be imposed even when a foreign firm’s export price is higher
than its own market price or when its product is sold at a higher price in other export markets
and when the export price is higher than price of the complaining domestic firm.40 Therefore,
a foreign firm is susceptible to dumping margins of 50% or higher although it has the highestprice in the market.41 Thus, such a "cost-based method" in AD provisions can be somewhat
misleading, because initially, it seems similar to calculations regarding "pricing below marginal
cost" found in competition rules. However, under AD legislation, the calculation is closer to
42
"pricing below average costs," which includes the additions of profits and overhead. This type
of calculation then inclines foreign firms making a significant amount of profits on their
export sales’ to be charged as having sold "below costs".43
The codification of procedures under the ADA was supposed to allow a "fair"
comparison between foreign and domestic prices. However, the procedures to determine such
costs are still broad and open to political influences of national AD authorities. In other
words, national authorities can still calculate price and cost comparisons to protect domestic
industries. Consider for instance, if a foreign import price is high, ad hoc adjustments can be
made to lower it; and if the imported price is higher than the price of the domestic competing
industry, the argument is made that the “dumped” imports led to the lowering of the
competing domestic price.44 Therefore, exactly how such prices, comparisons and dumping
margins are calculated can be attributed as being an "accounting exercise"45 that can be
manipulated to protect and benefit domestic industries. This provides trade economists the
fundamental support for their argument that AD rules have no microeconomic basis. Instead,
AD legislation has developed into the most popular form of trade protection,46 which has led
to the assertion that AD is more of a political defense tool than an economic one.

1.3. Political Aspects of AD
Despite the obvious economic ineptitude existent within current AD legislation, it has
mostly remained unchanged for nearly two decades. The law has largely stayed static in spite
of the continuous and dynamic changes and developments in international trade. The duration
of the status quo can be attributed to two main factors: the first can be accredited to the broad
political support for AD laws, which is associated to its appealing rhetoric of "fairness"; and
secondly, due to the unwillingness of WTO Members to forgo their discretionary competence
that allows the protection of their own national industries. First, AD law enjoys broad political
support. Therefore, it is largely immune from political criticisms, because only a handful of
people fully understand how AD law works. This includes understanding the other
implications of AD protection when it distorts competition, which can then lead to negative
welfare effects. Admittedly, it is hard to look past the compelling rhetoric of "fair" and "free"
trade that surrounds AD law. A study conducted by the Cato Institute titled “The US AD Law:
Rhetoric vs Reality,” specifically investigates this notion and discovered that AD measures
39

Prusa (fn. 18), p. 695.
Ibid., p. 695.
41
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47

In addition, the
argument of “leveling the playing field” is not only convincing, but also the technical
complexities and loaded terms prevent most from truly understanding the reality hidden
beneath all the linguistic grandiloquence. As a result, most supporters of AD law simply take
it at “face value.”48
The second reason as to why AD laws have remained largely static overtime is due to
the strong resistance of WTO members to any major reforms. For instance, the exclusion of
AD legislation at the 1999 WTO Seattle convention is largely attributed to the Clinton
administration’s insistence on precluding it from negotiations.49 Similarly, in the 2001 Doha
Round, both the EU and the US (the two most active AD users at the time) presented a strong
united front and opposed any significant changes to the AD legislation, despite several other
WTO Members (mainly targeted countries of AD measures) arguing for necessary change.50
The balance of these two interests, between the main users of AD law (mostly developed
countries) and the targeted countries of AD law or the ‘victims’ of AD law (mostly consisting
of developing countries), is depicted in paragraph 28 of the Ministerial Declaration of the
Doha Development Agenda. It states: “In light of the... increasing application of these instruments by
“seldom succeed in targeting ‘unfair trade’ as AD supporters define that term.”

Members, we agree to negotiations aimed at clarifying and improving disciplines under the Agreement[s] on
Implementation of Article VI of the GATT 1994... while preserving the basic concepts, principles and
effectiveness of these Agreements and their instruments and objectives, and taking into the account the needs of
developing and least-developed participants."51 Essentially, paragraph 28 of the Declaration

illustrates a compromise between the two camps: on one side, negotiations are “aimed at
clarifying and improving disciplines,” which demonstrate the interest of the targeted and
developing countries; and on the other side, negotiations will still preserve the “basic concepts,
principles and effectiveness of these Agreements and their instruments and objectives,” which
reflects the interests of active AD users.52 Although the interests of both sides are considered,
it is obvious that the latter faction holds more influence, which is evidenced in the essentially
unchanged AD legislation.
The lasting duration of the status quo by a smaller number (but more economically
powerful) WTO Members have led AD “victims” to turn to new ways to effectively fight
back. Namely, these “victims” have begun to react by adopting and using the same AD rules
that were developed, shaped and utilized by traditional users of AD. Essentially, by not
allowing the adaption of AD rules along with the changes in the global economy, traditional
users of AD protection are now beginning to suffer the negative repercussions of their own
creation, which has led to the modern era of AD proliferation.

1.4. Modern Proliferation and National Adoption of AD Legislation
Proliferation of AD law is considered to have taken off after the Uruguay Round.
From 1980-85, the EU, US, Australia and Canada dominated the use of AD measures and
accounted for over 99% of all AD case filings.53 These four users remained the prevailing
users up until the mid-1990s with the end of the Uruguay Round, when many new users began
to emerge.54 For instance, non-traditional Members only initiated 31% of AD proceedings
47
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before 1995 .55 The percentage rapidly increased to 47%, covering nearly half of all AD
measures from 1995-99.56 By 2003, over 90% of worldwide imports were potentially subject
to AD action.57 Over the years, this proliferation of AD has continuously increased along with
the proclivity of AD use by developing countries.
Although the EU and US continue to file the most number of AD cases, the difference
between new and traditional users is highlighted when looking at the filing intensity rate of
AD measures. The years following the Uruguay Round show that the EU and the US (the top
traditional users) had filing intensity rates less than 100, while new users, such as India and
Argentina’s had filing intensities over 1000.58 This indicates that the top users of AD
legislation are no longer the traditional users, as the filing intensity of new users has
continued to rapidly increase over the past years. India’s filing intensity, for example, has
almost tripled over the last decade.59 In 2002, it also filed more AD cases than the entire
world did in 1980.60 From these numbers, it is quite clear from the data above that the new
users filing intensity overshadows that of traditional users.
In addition to having a higher filing intensity rate, new users also collectively present a
higher share of AD cases resulting in definitive measures.61 For example, new users such as
India, South Korea and Mexico all have affirmative outcomes in AD cases at a success rate
above 65%, which surpasses the US success rate of 59% (the second highest rate among
traditional users) but lower than EU’s success rate of 74% (the highest rate).62 Consequently,
the spread and use of AD rules by non-traditional users has proven problematic for traditional
users of AD legislation, as new users have completely turned the tables around. Traditional
AD proponents are now more likely to be defendants against AD allegations, rather than
being the initiator of AD actions.63 For instance, over the past decade the EU has received the
highest number of dumping complaints than any other country in the world.64 Overall, the
data is clear: the modern rise of international AD actions has been driven by new AD users65
who have not only embraced it but also quickly learned how to abuse it.

1.4.1 Causes of Proliferation and Adoption
There are several reasons offered in AD literature as to the causes of the worldwide
spread of AD and the adoption of AD rules into national legislation. The five main reasons
that this paper will address are based on arguments of globalization, institutionalism,
influence of political economy, the substitution effect, and retaliation motives. The first, most
obvious and underlying reason for the spread of AD is globalization. The gradual opening and
intertwining of the global market has been dictated by the parallel increase in overall trade.
Studies have shown that increases in trade are directly correlated with increases in AD
measures,66 as countries become more inclined to safeguard their domestic markets from the
unpredictable climate of the global economy and increased outside competition. In other
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words, the recent spread of AD is attributed to modern globalization in terms of the
acceleration of market integration and the development or "catching up" of developing
countries, which has not only facilitated competition but also the need to rectify predatory and
aggressive tactics of firms determined to gain larger market shares or dominate markets. Thus,
the proliferation of AD rules and actions could be seen as a response to rectify such predatory
and trade distorting behaviors. However, as demonstrated earlier, current AD legislation is
largely disconnected from economic notions of predation and competition. As most
economists contend, AD rules have developed away from “sound economics” and are
currently mainly used as a “protectionist tactic against what is [truly] fair and legitimate.”67
Another explanation for the spread and increased incorporation of AD rules into
national legislations by developing countries is linked to the role of institutions. The argument
here is that the incorporation and institutionalization of the ADA into the GATT gave it an
official “seal of approval,” which provides the “major reason” for AD proliferation and the
enactment of national AD rules.68 The argument holds some weight, as to explaining modern
AD proliferation as the Uruguay Round incorporated the ADA into the GATT Agreements,69
which automatically bound all WTO Members to the ADA. While the argument does present
a strong case for proliferation it does not however, exactly explain why more Members also
chose to take the extra step to nationally enact domestic AD rules, which is not required by
the WTO.70 Thus, a more specific question arises: What causes a country to nationally enact
its own AD laws? This question is better answered by the remaining three arguments:
influence of political economy, substitution effect, and retaliation; which are all based on the
prospect of protectionist discretion available to Members with their own national AD rules.
The main political economy argument for the national adoption of AD rules is based
on the “protection for sale models” put forth by Grossman and Helpman (1994). Essentially, the
model contends that special interest groups influence trade policy via lobbying.71 When the
model is specifically applied to the adoption of AD laws, it is the domestic producers of
import-competing industries who create such interest groups and then lobby for the adoption
of AD rules with the ultimate aim to use them at their own discretion. Additionally, studies
have also shown that the bigger and more concentrated such industries are, the more
successful their lobbying becomes.72 This explains why the existence of huge industries, like
the chemical and steel sectors (who benefit the most from AD protection) positively
influences a country to enact its own AD law. The size of the industrial sector has also been
shown to positively correlate with the adoption of AD law, which explains the absence of
national AD legislation in African countries.73 Not only does the “protection for sale models”
provide an explanation for adoption, it also highlights a serious issue of lobbying interest
groups and their strategic influence in trade policy. Furthermore, this issue supports the main
contention that AD is simply an industrial tool used to shelter large domestic industries that
are the main (and essentially, only) benefactors.
The fourth reason for the adoption of AD rules is due to the so-called “substitution
effect.” This effect is directly linked to the removal of traditional trade barriers, which
countries then “substitute” with AD protection. Vandenbussche and Zanardi (2008), find
empirical evidence that significant trade liberalization, “raises the probability of a country
adopting an AD law” and that countries are prone to substitute traditional trade tariffs with
67
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more “contingent” protection instruments, “like AD law.”74 Hence, trade liberalization positively
correlates with the adoption of national AD statutes, which countries can then use as a
substituted form of protection. This correlation explains why countries choose to adopt AD
laws into their national legislation and also solidifies the overriding argument that AD law is
mostly now a form of modern protectionism, as it substitutes the absence of traditional tariffs.
The protectionist motivation behind the enactment of AD rules has negative implications for
future trade. Ultimately, any welfare gains that could have been realized are lost due to the
adoption and subsequent substitution of AD rules. This effect, when combined with the next
case for adoption (retaliation), poses an even greater threat to undistorted trade relations and
competition.
The final argument is based on the notion of retaliation. Retaliation is considered to be
at the “heart” of AD proliferation, as well as the main motivational decision for developing
countries to nationally enact AD legislation.75 It is a rather simple theory based on revenge:
previous AD “victims”, who were long targeted by traditional users of AD protection, have
now turned the tables on their aggressors. Essentially, the new users of AD today “were the
main targets of the tough users yesterday."76 This is evidenced, as studies show that the
“cumulated number of AD measures a country has received in the past strongly affects the probability
of adopting AD law.”77 Despite such a simple explanation however, it carries much more

profound and underlying negative consequences. Not only does it raise serious policy issues,
as AD law is misused for protectionist purposes (like the previous cases presented above), but
it also creates economic and political tensions between traditional users and new users. This
presents troubling issues for the former tough users of AD measures- in particular the EU and
the US, as the new users mainly direct their AD measures against them.78
Essentially, AD rules adopted with motivations of retaliation produce the risk of
Prisoner Dilemma outcomes: all users engage in excessive and unwarranted AD cases that
result in an overall declining welfare effect.79 This dilemma has become even more pressing,
as new users have quickly learned to "substitute" such AD laws for protection, not only
against developed countries but also to other countries with developing and emerging
economies as well. Thus, although retaliation motives initially induced developing countries
to adopt AD legislations for “revenge”, these new users realized the protectionist potential
within AD legislation and have now widened their targets beyond their previous aggressors to
current and potentially future competitors, which pose serious future challenges for all trade
relations.
Consequently, the new reality of AD is now being dominated and shaped by nontraditional users, which is proving to be quite unfavorable for AD’s traditionally staunchest
supporters: the EU and the US. It leaves the two in quite a troubling double bind. On the one
hand, they would like to preserve the present status quo to protect their domestic industries;
however, on the other hand, such preservation would now also mean that their export-oriented
industries confront similar AD protection in crucial export markets. The latter issue however
could be expected to gradually outweigh the benefits of the previous, as new users are not
only beginning to dominate the use of AD but are also using it to dictate global trade
relations. If there ever was a necessary need to tighten AD legislation at the WTO level, it is
now before AD becomes susceptible to further protectionist misuse. Such a reform at the
international level will depend on the willingness of WTO members to comply, which will
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consequently restrict Member States' current leeway and discretionary use of AD measures.
Unfortunately, if previous WTO Round negotiations have demonstrated anything, it is
the Members unwillingness to let go of such discretion. Round negotiations have also shown
however, that such change is also more dependent on stronger economic players, like the US
and the EU who both effectively stopped any changes in AD legislation, despite the demand
for reform by developing and emerging countries (in response, these countries adapted their
own AD rules and have become active users). While in the past, such power dynamics
presented a major obstacle for any AD reforms; it may just have an opposite effect today, as
AD is beginning to be more troubling than beneficial to the top two traditional users who have
been negatively affected by its proliferation. Of the two however, Europe seems to be more
inclined to potential AD reformation, as demonstrated in its attempted reform in 2006
(addressed in Section 3.2). Therefore, this paper attempts to argue that the EU could
potentially set the course of change in international AD legislation. In order to do so however,
the EU must first reform its own AD rules.
To support this argument, the next section of this paper will first provide a critical
overview of the EU's current AD legislation, its use, and identify existent problems. It will
also investigate reasons for why the reform attempt in 2006 failed, in hopes that such an
analysis will help to highlight issues that should be addressed before any future reforms can
take place.

Section Two: Antidumping in the European Union
2.1 AD within the EU: Development and Use
Compared to other traditional users, the European Community (EC) was a late player
in the AD arena. It first codified AD rules into EC law in 1968 by essentially transferring the
AD Code from the 1967 Kennedy Round.80 Despite its late inclusion however, the EU has
become one of the most avid users and strongest supporters of AD in the world. This is
illustrated within the EU's Trade Policy that is "characterized by its extensive use of AD
measures."81 Essentially, AD is the EU's most used Trade Defense Instrument. Between 19952010 the EU was among the top users of AD measures, preceded by the US and India, and
followed by China.82 By the end of 2008, the EU had initiated almost 300 AD investigations
since 1998, with 161 of those investigations (over half) resulting in affirmative findings and
definitive measures.83 Imports coming in from developing and emerging economies
dominated these investigations with 59% of all AD investigations involving Asian countries.84
Of these investigations, 22% involved China alone.85 This trend reflects the increased threat
of competition posed by developed and developing Asian economies, whose producers now
directly compete with European industries.
China, in particular, seems to have caused some degree of anxiety within Europe's
import-competing industries. This is reflected in the EU's focused targeting of Chinese
products. Since early 2007, 42% of all AD cases by the EU have targeted Chinese exporters.86
Consequently, such targeting has raised divisive tension between the EU and its largest
80
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trading partner. Most recently, earlier this year in April (2012), China publically declared that
the 20 years of the EU’s AD duties on Chinese bicycles was nothing more than blatant
"overprotection," which has not only resulted in a considerable decrease in the export of
Chinese bicycles but raised further suspicion that the EU's current AD investigation
concerning Chinese ironing boards is a result of "targeting only Chinese companies" for fear of
competition.87 Cases like this have led China to retaliate, as Chinese AD initiations are mainly
directed at high-income countries, in particular, those located within the EU.88 As the former
EU Trade Commissioner, Peter Mandelson, stated in an interview titled We Have to Reinvent
the Idea of Europe, "If you treat China as an enemy, then it is likely to become one."89 This
statement could also be extended to other countries as well.
Along with China, other Asian countries have become the EU's main targets. South
Korea, Taiwan, and India are among the EU's most targeted countries. The EU also generally
directs AD initiations against relatively lower income countries (with the exception of South
Korea).90 Europe’s targeting trends correspond with general trade patterns and economic
development, as Asian producers have become highly industrious and competitive producers
and also have comparative cost and skill advantages over certain European producers.
Consider for instance, during the decade between 1998-2008, 74% of all of the EU’s AD
cases have involved chemicals, metals, and "industrial component parts" made up of semitransformed raw materials or otherwise known as “input goods”; sectors in which European
industries faced rigorous competition from developing and emerging economies, particularly
those in Asia.91
Where European production in these sectors was traditionally quite strong, European
producers now face competition from other countries that have higher comparative
advantages. To ensure the viability of such industries, the EU has employed the use of AD
protection. This is shown by the extremely high percentage rate of definitive AD measures
regarding such industries. For example, during the previous decade more than 70% of the 296
AD cases involving chemicals, metals, and steel have resulted in definitive AD measures.92
And while the competitiveness of European industries may be a valid area of concern for EU
policy makers, AD protectionism is not the solution.
AD measures should only be used in cases of predatory dumping, not to "provide a wall
of protectionism"93 to shelter and prop up domestic industries from global competition. Studies
have shown that even with AD duties protecting European industries, many still experience
declining production.94 This solicits the question if it is in the best interest of the EU to
support such inefficient industries,95 particularly if it produces negative trade relations with
some of its main trading partners and produces negative domestic welfare effects for
importers, retailers, and consumers. Ultimately, European industries need to be able to adjust
to such competitive changes on their own and should not be offered "political support for using
AD protectionism,"96 as it does not solve the root of the problem. In a way, Europe's use of AD
measures could be seen as applying a little band-aid to heal it’s competitively "wounded" and
potentially "dying" industries. The ardent use of such AD protectionism however,
87
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demonstrates myopic understanding, as it can only provide short-term relief and will be more
disastrous in the long run. Thus, if Europe wants to remain a strong competitor in the global
economy, it must stop using AD protection as a crutch and allow its own industries to react
and adjust to global competition. Only then can European industries become flexible to
change and competition from the outside. This however, is extremely unlikely to happen
under the EU's current AD legislation, which leaves it susceptible to political and industrial
manipulation.

2.2. Current Antidumping Rules and Procedures in the European Union:
In the EU, AD is regulated under Article 207 of the Treaty on the Functioning of the
European Union (TFEU) and the Antidumping Regulation, the Council Regulation (EC) No.
1225/2009, OJ [2009] L343/52. In general, it is a part of the EU's Common Commercial
Policy and is therefore within the exclusive competence of the European Union, as specified
in Article 3 (1) e)) TFEU. The entire AD process is under the purview of the European
Commission, as the Trade Directorate of the European Commission is responsible for
investigating dumping complaints from EU producers and decides if the complaint is valid
and can also choose to impose provisional measures during an investigation. It is the Council
of Ministers via the AD Advisory Committee however, who ultimately decide on definitive
AD measure through the implementation of a duty or a price undertaking. Within the AD
Advisory Committee, each EU Member State has one vote. However, Member States who
refrain or are absent from voting will have their votes counted as being in favor of a protective
measure. This voting system has come under a great deal of criticism,97 as it overtly
demonstrates the protectionist bias present throughout EU AD legislation. If a consensus is
not found, the decision will go to the European Commission.
The EU requires four substantive requirements that must be met before the imposition
of any AD duty. The first three are the same as the WTO's. There must be the: 1) existence of
dumping, 2) existence of injury to a domestic industry and 3) a direct causal link between the
dumping practice concerned and the injury itself. In addition to these three conditions, the EU
also includes a fourth: 4) would the imposition of an AD measure be within the Community
Interest?
To make sure these conditions are satisfied, an AD case undergoes a multistep
process. First, there is the initiation of an AD investigation by a complaint. If the
complainants are found to represent at least 25% of the Community industry, then an
investigation will most likely begin.98 The Commission then presents the case to the AD
Advisory Committee composed of Member State representatives before formally beginning
any dumping investigations. The Commission then goes through the four substantive
requirements listed above and establishes whether or not all requirements are fulfilled. If all
four criteria's are met, the Commission then consults the Council's AD advisory committee
and can also decide to impose provisional AD measures, which are imposed for the duration
of six months with the possibility of a three-month extension.99 One month before the
expiration of these provisional duties, the Commission must provide the Council with a
proposal for definitive AD measures.100 This proposal is open to a mere simple majority vote
in the Council, with abstentions counted in favor of a definitive measure.101 The procedures
97
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for determining the four conditions listed above are directed by the legal guidelines for
determining dumping, injury, and Community Interest, which can be found under the AD
Regulation's Articles 2, 3, and 21, respectively.
Similar to the WTO ADA, the determination of dumping depends on the
determination of the normal value, the export price, the comparison between the normal value
and export price, and the dumping margin. Article 2 of the EC Regulation stipulates that, "the
normal value shall normally be based on the prices paid or payable in the ordinary course of
trade, by independent customers in the exporting country." The determination of injury is also
similar to the ADA, as it includes the "material injury" or "threat of material injury" to the
"Community industry" or the "material retardation" of industry's establishment. Article 4 defines
the Community Industry, as Community producers of "a whole of the like products or... those...
whose collective output constitutes a major proportion.” Article 5(4) then defines the “major
proportion” as 50%, however the Commission is obliged to start an investigation where a
complaint is filed by a portion of representatives who make up as little as 25%. Obviously,
such a percentage is "hardly a major proportion- [although it is] indeed a significant minority" but
it is unfortunately, "too often" taken as a minimum starting point to start an AD
investigation.102 Thus, it has been argued that this minimum threshold should be increased to
"a figure of 50%", which would "more accurately" reflect a "major proportion.”103
Before the Commission goes on to decide if protection is needed, the injury margin is
calculated. This margin is based on the level of what the Commission calls "price
undercutting" (also known as price discrimination) in domestic European markets. In other
words, when the price of the foreign “like product” is lower than the domestic European price,
the difference between the two prices is regarded as the "injury margin."104 AD case evidence
within the EU have shown that most of AD protection is aimed at counteracting injury, which
implies that the level of AD protection is determined by the level of price undercutting.105 As
previously explained however, price undercutting between international markets is not illegal.
In fact, it could be the result of a perfectly legitimate business strategy. Thus, the European
Commission attempts to calculate a "fair price" based on production costs.106 As case studies
within the EU have shown however, "sufficient evidence" of predatory and harmful dumping by
foreign producers is "rarely provided,"107 as most of these price calculations are yet again,
nothing more than a "simple accounting exercise."108
Parallel to the international use of AD rules, even without unfair pricing, a
foreign producer can fall under the scope of the EU's AD legislation. Essentially, any
legitimate price advantage that a foreign competitor may have risks being flagged as
dumping. Once such an accusation is made, "political support for European competiveness" can
sway the investigatory process to guarantee AD protection.109 As shown by the Finger-HallNelson model, which evaluates the influence of political determinants and technical
determinants in regards to the EU's AD process, the political variables are "more important in
the injury determinations" of the European Commission.110 Thus, the model illustrates that the
Commissions injury determinations are "more susceptible to the influence of political variables"
and that those "interested in restraining the misuse of the AD provisions should concentrate their
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attention on the injury determination mechanism."111 The fact that the Council of Ministers "an
elected body, is responsible for [AD] decisions" also opens the entire AD process to other
influences outside sound economics.112 Due to such political influence, "suspicions are
generally high" within the EU and from the outside, that the entire EU AD process is open to
113
"error and manipulation."

Another example of the EU's discretionary price manipulation is when it comes to
NME. To further elaborate, the Commission will disregard data from the accused country and
instead use production costs from another "analogous" country that is considered to have a
market economy to calculate the price.114 The only condition for choosing an analogous
country is that it should not be chosen in an "unreasonable manner."115 This leaves the
Commission plenty of options when choosing an analogous country for comparison, which
can be strategically chosen to manipulate calculations that will not only result in an
affirmative finding but also leaves it susceptible to extremely high injury margins. As
contended by Tharakan and Waelbroeck (1994), the "technical criteria codified in the dumping
determination regulations of the (Commission) make the exporters from non-market economies
particularly vulnerable to 'affirmative finding' [which,] stems essentially from the freedom" provided

by the WTO.116 Essentially, if the costs from the analogous country are higher than the price
of the NME’s price, then the accused non-market economy is convicted of dumping and is
"open to abuse."117
Legally, AD measures are a legitimate defense instrument that can be used to
safeguard fair competition. However, the legislation, both at the WTO and national (or in the
EU's case, regional) levels, provides a great amount of discretion in the applicability of AD
measures. This widens the scope of AD rules beyond their proper application. As
demonstrated through the creation of the European Internal Market, it is obvious that the EU
fully understands the benefits of undistorted competition associated with the removal of
protectionist trade barriers and increased trade. This understanding however, seems limited to
the Internal Market, as the Union deceptively props up its own domestic industries (that are in
most cases, productively and competitively declining) through AD protectionism.
If the EU wants to continue to be a strong and cooperative participant in the global
economy, it must remove its protectionist barriers provided by AD measures and allow its
own industries to develop and adapt to real, global competition. To do so however, the EU
must first change its current AD legislation and its utilization of AD measures. More
specifically, this paper identifies six particular problematic areas that influence the EU's
proclivity towards AD protectionism and produce anticompetitive and negative welfare
effects, which demands a closer analysis. They are as following: the existence and influence
of a the EU's single agency system, the EU's Confidentiality Rule, the EU's use of Price
Undertakings (PU), the cumulative analysis, the “lesser-duty” rule, and the EU's Community
Interest (or rather lack there of).
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2.3. Problematic AD Practices within the EU
2.3.1 The Single Agency System
In contrast to other WTO Members (except Australia), both dumping and injury
determinations within the EU are concentrated under a single agency: the European
Commission. While a unified system has the benefit of avoiding conflicting judgments118 and
increased efficiency, a bifurcated system is more likely to produce more objective results.119
This is best shown when comparing the affirmative determinations of dumping and injury of
the US (who uses two separate systems) and the EU. For example, from 1989 to 2008, 95% of
all dumping cases in the US had an affirmative dumping ruling, while only 62% of the those
cases had affirmative injury rulings.120 In comparison, the EU's share of affirmative dumping
and injury rulings were 77% and 74%, respectively.121 Thus, the EU’s “single agency
system,” tends to result in congruent dumping and injury determinations, compared to the US,
where dumping and injury are determined by two separate systems.
Consequently, the EU has the highest rate of affirmative outcomes resulting in AD
measures at 74%, which greatly distances it from other traditional users who have much lower
affirmative success rates. The US comes at a far second with 62%.122 While only a system
that is entirely separate from domestic industry pressure could produce a truly non-biased
outcome, one can expect that a unified agency is more inclined to affirmative findings, as both
dumping and injury determinations are made within one exclusive system. This concentration
of dumping and injury determinations under the Commission becomes more problematic
when combined with the EU's strict confidentiality rule.

2.3.2. The Confidentiality Rule
The EU's confidentiality rule limits full access of all relevant case information to the
Commission, while other involved parties (i.e. the accused dumping party) have guaranteed
access to only a summary of the official complaint. Article 19 of the EU's AD Regulation
stipulates provisions regarding confidentiality. More specifically, Article 19 (2) requires the
domestic complainant to file a non-confidential summary of the complaint and include any
information deemed to be of confidential nature.123 This summary is then made available to
the parties involved, as specified under Article 5 (11) of the AD Regulation, which states that
the Commission "shall make the full text of the written complaint... available upon request to the
interested parties involved." Case studies have shown however, that such summaries are often
insufficient.124 One such example is in the case of ironing boards (c.f. AD 506 Ironing Boards
from China and Ukraine), which neglected to include critical information regarding the case,
such as the "export price, EU production, Complainant production, product range and Complainant
names."125 Essentially, all confidential business information, such as a firm's specific pricing,
the volume of shipments, production costs, etc., comes under administrative protection, with
the
European
Commission
being
the
only
one
allowed
full
access.
The lack of such disclosure is particularly disadvantageous for the accused dumping
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party. In such circumstances, defendants have no proper way of defending themselves. Not
only are they not able to access important information regarding the case, but also (as
explained before) such determinations of export price, dumping, and injury can all be subject
to biased manipulations. This presents serious issues of transparency during the Commission's
investigation process and is demonstrative of biased procedures within the AD process.
Consequently, the defendants are automatically placed in a disadvantageous position,
as they cannot properly refute or even confirm claims of injury put forth by Community
producers.126 The entire process should be open and transparent to all interested parties. There
should be full access and transparency, even regarding confidential materials. Only then, can
foreign firms have a chance to defend themselves against dumping accusations. In the US, for
example, the Administrative Protective Order provides all interested parties with complete
access to all relevant files.127 The EU could replicate a similar system or procedure that would
provide full information, as there is no valid reason that such relevant case information should
be denied, especially to the accused defendants. This would significantly increase
transparency in the Commission’s AD investigations and also allow defendants the fair
opportunity to defend themselves against dumping accusations.

2.3.3. Price Undertaking (PU)
Another contentious AD practice within the EU is the use of PUs. Within the EU, an
AD measure can take the form of a duty or an agreement of a PU. A PU, within this context
refers to an "alternative measure"128 that is "equivalent to a given level of duty."129 Essentially, a
PU is based on a formal agreement between the foreign producer and the Commission, in
which the foreign producer agrees to increase its price in order to avoid any injury to the
Community industry or to raise the price up to the level that would have resulted from the
imposition of a duty. Taken at face value, a PU settlement seems to benefit foreign producers
when compared to the burden of an AD duty. The main advantage being that foreign
producers who undertake and increase their prices can "capture rents"130 (i.e. gain the
"increased per-unit revenue"131 of their sales made in the EU), whereas AD duties simply
increase import prices without the foreign firm being able to benefit from any of the added
value. However, similar to most AD practices and procedures, there are underlying
consequences that are initially not so apparent.
One has to only consider such a practice within the context of competition policy. It
then becomes clear that PU's are essentially a legalized form of price-fixing, which is illegal
under the EU's competition regime. More specifically, Article 101 TFEU prohibits such
agreements by private firms that result in distorted competition and consequently overall
negative welfare effects. Under the EU's AD regime however, PU's formally agreed upon by a
foreign firm and the Commission are somehow legalized despite their "pro-cartel impact"132
resulting in lower overall domestic welfare and anticompetitive effects.133 A study conducted
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by Vandenbussche and Wauthy (2001), further demonstrates how PU's may even put EU
producers (those who are supposed to be “protected”) at a disadvantage through quality
reversals.134 Essentially, the argument is made that if a foreign firm expects the application of
a PU, then it will become "aggressive in the quality game" to ensure that the quality of their
product is higher than that of the competing EU firm.135 This is because PU's require the
foreign producer to increase their price to match that of the competing European industry,
which makes it impossible for them to compete if the quality of their product is lower.136
Thus, PU's under the EU's AD legislation may just produce the exact opposite effect than its
intended one via the reversal of which firm "wins" and consequently further suppresses the
overall domestic welfare by including that of the Community producers.137
Overall, while there has been a decreasing trend in the use of PUs and an increase in
the imposition of AD duties, arguments have been put forth for the prohibition of PU's under
AD law.138 However, such a prohibition could also result in the spread of "unofficial"
agreements that could produce similar anticompetitive and reducing welfare effects.139
Despite this, PUs and AD duties already produce negative competition and reduce overall
welfare. Thus, this represents an endogenous stalemate existent within the EU's current AD
legislation. One way out of such a deadlock situation could be through some type of
synchronization with competition policy objectives, which could help to reorient the main
focus of AD legislation away from protectionism and back to competition, as it was originally
designed for.

2.3.4. Cumulative Analysis
The “cumulation" analysis is not a distinct EU practice but is also used by other
countries including the US, Canada, and Australia. It is however, still a contentious practice
allowed under EU Law. Cumulative analysis allows investigative authorities to consider all of
the "like products" from all countries under investigation and assess the combined effect on
domestic industry140 to determine material injury. In the US, cumulation has been mandatory
since 1984. The European Commission however, is allowed to use its own discretion to
decide whether such an assessment is "appropriate in light of the conditions of competition."141
The major problem in the cumulative assessment is that such an analysis increases the
probability of affirmative injury determinations, particularly with countries that have small
import shares.142 A study by Tharakan et al (1998), discovered that in the EU, cumulation
increased the chances of affirmative injury determinations by 42%.143 The same study also
discovered that it has a "super-additive" effect,144 which means that the probability of a
domestic industry receiving AD protection increases along with the number of countries
cumulated. Thus, under the cumulative analysis, the Community industry has a better chance
to receive protection if it files, "against two countries each with 20% of the import market than
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145

In the end, cumulation is yet another
method that is predisposed to affirmative injury determinations and the subsequent
implementation of AD protection.

against a single country with a 40% import market share."

2.3.5. The Lesser-Duty Rule
Unlike other countries, AD duties within the EU can impose a "lesser-duty" that is
lower than the dumping margin, as long as the lower duty adequately eliminates the material
injury to the competing Community Industry. Essentially, the EU's lesser-duty rule results in a
lower level of duties compared to other countries. This is evidenced by a comparative
overview of the EU's overall average duty level of 30%.146 In comparison, the overall average
for the US and Canada are 70% and 47%, respectively.147 In addition, the maximum duty
level for the EU is 96.8%, while the maximum levels in the US and Canada are 385% and
266%, respectively.148 Thus, while the EU's lesser-duty rule could be considered a "wellmeant" provision149 as it limits the level of AD duties to a lower level when applicable, it can
also have negative, hidden effects.
A study conducted by Pauwels et al (2001) effectively shows that in certain
circumstances, a lesser-duty system will result in lower overall welfare than a normal
dumping margin system would produce. The study is based on a theoretical model that
demonstrates the domestic firm’s incentive to increase its "quantity sold" during a normal AD
investigation in order to increase the dumping margin.150 Under the EU's lesser-duty rule
however, such an incentive is offset by a coutering incentive to decrease quantities in order to
increase the injury margin.151 The firm's expectation regarding which margin will be applied,
influences "which of the two dominates."152 Essentially, the model shows that overall domestic
output is higher in the absence of a "lesser-duty" rule.153 Therefore, although it is
advantageous to have a rule that allows for the imposition of a lower duty, it would be better
if it were not (like most AD rules) open to such protectionist discretions.

2.3.6. The Community Interest Clause
Aside from the three WTO conditions required for the imposition of an AD measure,
the EU adds another: that AD measures should not be against the Community Interest. The
Community Interest criterion was first introduced in 1996, as a public interest clause. The
initial inclusion of the Community Interest clause provoked much heated debate. It was
strongly opposed by "more protectionist" EU Member States, such as France, Italy, Spain,
Portugal and Greece; while "free trade oriented" Member States such as the UK, Denmark, and
the Netherlands insisted on its inclusion.154 Nonetheless, it was officially integrated and
codified under Article 21 of the EU's AD Regulation.

145

Ibid., p. 22.
Rovegno/Vandenbussche (fn. 62), p. 5.
147
Ibid., p. 5.
148
Ibid., p. 5.
149
Tharakan/Waelbroeck (fn. 103), p. 459.
150
Rovegno/Vandenbussche (fn. 62), p. 5.
151
Ibid., p. 5.
152
Ibid., p. 5.
153
Ibid., p. 5.
154
Van Bael/Bellis (fn. 96), p. 293.
146

26

Study Paper No 3/13
Essentially, the Community Industry clause requires that before the imposition of an
AD duty, the economic interests of relevant market participants should be considered. This
includes the interests of the "Community industry, user industries, importers, retailers, and
consumers,"155 which is important as AD protection results in negative welfare effects for all
those listed, except for the protected Community industry (who could also potentially suffer
in long-run). In theory, such a criterion sounds good and could potentially counteract
protectionist biases. In practice however, evidence suggests that the condition adds nothing
more than a "positive spin"156 with little real effect during the investigation process.
AD case evidence demonstrates that the Community Interest criterion plays a "minor
157
role" during the Commission's AD investigation.
This is evidenced from the Global AD
Database report that show "only six EU cases" where the imposition of an AD measures was
rejected in light of the Community Interest.158 In addition, in most dumping cases, once
dumping and injury are both determined and AD measures are expected to provide the
Community Industry with some relief, "it is presumed almost automatically that these measures
are within the 'Community Interest.'”159 Thus, although the Community Interest test is supposed
to include the economic interest of other relevant market participants besides domestic
producers, it seems that the interest of the Community Industry alone sufficiently outweighs
the rest. Ultimately, in practice, Community Interest seems to be defined (and limited) by the
interests of the Community Industry.
Overall, all six of the areas mentioned above illustrate problematic issues regarding the
EU's AD procedures and practices, which essentially predisposes AD rules to more
affirmative outcomes and protectionism (i.e. single agency system, confidentiality rule,
cumulative analysis) or results in anticompetitive and negative welfare effects (i.e. price
undertakings, lesser-duty rule) or both (i.e. the lack of seriously applying the condition of
Community Interest).
Due to such problematic issues surrounding the EU's AD legislation, the former EU
Trade Commissioner Peter Mandelson began reform efforts in 2006. Initially, the effort was
supported by a qualified majority of the Member States and various social groups. The main
objectives of the reform focused on the interests of retailers, consumers, small businesses, and
EU producers who outsourced parts of their production; and the transparency and procedures
of the Commission’s investigation process.160 Such a reform would not only have attempted
to solve some of the problematic areas listed above, but would have also led to the tightening
of AD rules so that it would not be so open to protectionist abuse. Unfortunately, however the
necessary reform to the current EU AD legislation was unsuccessful.

2.4. The EU's 2006 Reform Process and Why it Failed
In December 2006, the European Commission officially launched its AD reform in
response to years of contentious in-house debates surrounding the problematic aspects of the
legislation. During the time, the Commission’s handling of multiple AD cases between 20002005161 came under considerable fire and caused further intense debates. One prominent case
being the 2005 "leather shoe" case against China and Vietnam, which revealed that AD duties
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were "hurting" a large share of EU producers rather than benefitting them.162 Thus, beginning
in May 2006, then Trade Commissioner Peter Mandelson announced a Green Paper for public
consultation regarding possible AD reform. Purposefully titled, Europe's Trade Defence
Instruments in a Changing Global Economy, the driving questions in the public consultation
revealed the Commission's main reform objectives:163
"Do we take enough account of the producers who have relocated parts of their production outside of
the EU?,"164 "Do we need to review the way that consumer interests are taken into account in trade
defense instruments? Should the EU include wider considerations in the Community interest
assessments in trade defense investigations, such as coherence with other EU policies? Should the EU
review the current balance of interests between various economic operators in the Community Interest
test?"165

Essentially, such questions demonstrate the Commission's aspiration to improve upon the use
of the Community Interest clause during AD investigations.166 This would not only increase
the rights of "various economic operators"167 such as importers, retailers, producers with
outsourced production, and consumers, but also curb protectionist tendencies by truly
expanding the scope of the clause and providing more weight to other interests beyond that of
the Community Industry.
This reform could have ensured the proper application of the Community Interest test, which
would have subsequently improved the Commission’s investigative process by making it less
predisposed to the interest of Community producers. In consequence, it would have also
increased the rights of those suffering losses from the imposition of AD measures. However,
it was considered unfavorable by the main users and benefactors of AD protection consisting
of heavy manufacturing producer groups, which quickly mobilized against the reform. In the
end, the unfortunate outcome of the reform initiative can be explained by the previously
mentioned "protection-for-sales" model (Section 1.5, pg 25), which illustrates the strong
influence of domestic lobbying interest groups on Trade policy.
Mandelson's early announcement in May instantly signaled producer interest groups of
the potential weakening of AD protection. In response, such groups began to immediately
mobilize against the Commissions reform efforts. In particular, eight producer groups within
BussinessEurope quickly realized the improbability of a unified stance against AD reforms, as
there was a clear divide between the interests of large "heavy manufacturing members" and
smaller "downstream users of those products."168 Therefore, the coalition of eight, which
consisted of heavy manufacturing members, promptly decided to organize against any
possible weakening of their beloved and most used Trade Defence Instrument.
Contrastingly, groups favoring reform, such as importers, retailers and consumers,
failed to mobilize as quickly or effectively. The main hindrance was the high number of small
firms and representatives, as it resulted in issues of collective action. Problems such as lower
level of sector consolidation, fragmented interests, diffusion of costs, and uncertain future
gains arose and deterred effective mobilization.169 Groups against the reform however,
consisted of producers from highly “consolidated or ‘oligopolistic’ sectors” with a low number
of firms, who were able to collaborate more efficiently and effectively. All of these firms
depend on large economies of scale, like manufacturing sectors such as chemicals, metals,
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steel, and consumer electronics.170 Firms in such sectors are less prone to issues of collective
action, due to either the low number of actors or the dominant presence of a group of very
large firms.171 Consequently, the efficient and unified mobilization of such lobbying
coalitions effectively influenced the policy outcome in the EU, as politicians were swayed to
maintain the status quo.172
By the middle of 2007, the original group of eight extended to 16 members, who then
along with members of the Bundesverband der Deutschen Industrie, successfully lobbied the
German Presidency (whose support was considered to be "crucial")173 to convince the
Commission to stop its reform initiative. By 2008, Mandelson announced the shelving of the
reform, as the active lobbying of domestic producer groups successfully gained the support of
a majority of the EU Member States, who in turn only agreed to minor changes in the AD
legislation such as "providing technical assistance, increasing transparency, and involving trade
unions."174 The Member States did not accept any other major (or potentially protectionist
weakening) aspects of the reform initiative, such as the broadening of the Community Interest
test, "raising the 25% requirement rule, and the levels and duration of AD measures."175
Commission President Barroso's strategy to keep all "contentious issues off the EU table" to
ratify the Lisbon Treaty represented the "final blow."176
Despite the Commission's attempt to largely reform the EU's controversial AD policy,
the effective mobilization and influence of industrial producer groups made it impossible. In
other words, the high degree of political mobilization by consolidated producer groups and
the insufficient mobilization of those in favor of the reform was the main cause of failure for
the EU's attempted AD reform. Despite the shelving of the previous reform initiative, recent
developments within the European economy, such as the growth in import, retail and
consuming industry sectors and the increased level of consolidation within these sectors,
raises the probability of a successful outcome for future reform initiatives. Furthermore, by
analyzing and identifying the main obstacles to the reform, new Trade Commissioner Karel
de Gucht may be able to provide a more pragmatic approach to gather consensus among the
Member States and reform the current status quo. A new attempt at AD reform seems
plausible, as de Gucht recognizes the all around negative implications of protectionism. He
recently stated, "If [Europe] starts behaving in a protectionist way... then you can be sure that
protectionism becomes the rule. That would be the end of prosperity in Europe."177 Currently, under
AD law, "protectionism" has already become "the rule" that is not only negatively effecting the
EU's trade relations but also indirectly lowering its own overall domestic welfare.
Ultimately, it is in the necessary interest of the EU to reform its AD legislation. If not,
the EU could face long-term repercussions due to its contentious use and application of its
current AD policy. The next section of this paper will address this issue by introducing future
challenges confronting the EU that demonstrate the increasing need for reform. More
specifically, it presents these pressing challenges under two perspectives: the external
perspective, which deals with future trade implications of the EU and the EU's influence
regarding international AD legislation; and the internal perspective, which deals with the issue
of political influence in AD determinations and the increasing geographical division among
Member States.
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Section Three: Future Challenges (External and Internal)
3.1. External Challenges: The EU's Role in a World of AD Proliferation and Increasing
Protectionism
The future of Europe's trade relations is being shaped by the increasing use of AD. The
EU's own contentious use of AD has negative implications, not only for its domestic welfare
but also for future trade. This is especially the case with its major trading partners in Asia
(especially China) who have become prolific producers and contenders in the global
economy. Instead of following its own free market ethos however, Europe has turned to AD
measures as a way to protect their industries from competition, which has resulted in harsh
criticisms of hypocrisy and subsequent tensions with crucial trading partners. In response,
previously targeted countries have followed the EU’s lead. They are now striking back and
making the global proliferation of AD increasingly more problematic for the EU, as it
produces a troubling cyclical process.
Initially, new adopters of AD used it as a tool for retaliation, but after a while realized
its broader applicability and began to target other developing countries to protect their own
domestic industries. In return, these new-targeted countries adopt their own AD laws,
retaliate, and target others and so on. This process is representative of the so-called "learning
effect", which results in the number of "developing countries increasing more quickly as more users
join this group and overall they become more active."178 Along with this effect, analysis shows
that more developing countries choose to model their AD system after the EU’s179, as it
allows extreme flexibility. Further, "substantial evidence" demonstrates that these new users
have a difficult time restricting their use of AD measures180 under such a flexible system,
which opens it to greater misuse.181 Taiwan for instance, had initially placed tough standards
for their domestic industries to receive protection, but it quickly learned from international
AD practice. Borrowing the EU's confidentiality rule, Taiwan made it extremely difficult for
foreign producers to obtain any information or defend themselves while also lowering
standards for domestic complainants.182 Countries such as Brazil, China, India, Indonesia,
Mexico, South Africa and Thailand, also chose to base their AD systems on the EU's, simply
because it is less restrictive than other established AD systems like the US’.183 This has
resulted in these new countries not only inheriting the issues within the EU's AD system, such
as the lack of transparency and biased administrative determinations, but also the potential
worsening such of problems.184 Thus, the main concern is that once new users adopt national
AD systems, they could exasperate existing problems by inheriting imperfect AD models, like
the EU’s. This would consequently allow governments to "fall victim"185 to industrial
protectionist interests and exploit such laws.
Ultimately, proliferation suggests that AD has evolved from "an instrument of
protection wielded by industrialized countries into a common protectionist tool available to a
broad range of countries."186 Thus, it is harder to defend the argument that the proliferation of
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AD reflects only an increase in unfair trading,187 as it becomes more obvious that it has less to
do with real economic notions of “fair” trade and competition, and more to do with motives of
retaliation and domestic protectionism. Such prolific use of AD protection has resulted in
trade tensions not only between the economic North and South, but creates South-South
divisions as well. This has become even more problematic since the global financial crisis, as
the worldwide use of AD measures showed a marked increase after 2008. For example, the
use of trade defense instruments was 34% higher in 2008 than in 2007.188 A year later in
2009, the level increased by 22.3%.189 The escalated use of such protectionism during the
global crisis has extended and is similarly reflected in the euro-crisis. Hence, in a world of
increasing interdependency between markets, which subsequently makes the global economy
more prone to unpredictability, new disguised forms of protectionism should be a main
concern. This is especially the case when legalized trade defense mechanisms are susceptible
to protectionist bias, such as AD protection that leads to overall trade depressing and welfare
effects.190
Therefore, a possible way to curb overall protectionist abuse of AD legislation is
tightening and standardizing the proper use and applicability of AD at the WTO level. This
depends however on the willingness of the WTO Member States, especially the more
economically powerful Members, like the EU and the US. However, past negotiating Rounds
(like the Uruguay Round and the current Doha Round) have demonstrated their strong support
of the current status quo. Their embrace of AD is quite perplexing, as the actual application of
such measures clearly demonstrates industry and government-driven market distortions,
which sharply contradicts their heralded contentions of free and fair trade. Thus, the
statement: "Do as I say, not as I do"191 seems to be the underlying ethos of the EU and the US,
especially in regards to protectionist attitudes against developing and emerging economies.
However, due to the problematic changes purported by AD proliferation, it seems that such
embrace by the US and EU may be loosening.
Interestingly, the proliferation of AD and the threat of increased protectionism may
provide the impetus for change.192 Until now, the political will to change the status quo was
absent among developed countries.193 AD proliferation and its subsequent effects however,
may change the unified stance of the "US and EU, and make them more willing to agree on
changes in order to avoid a building up of AD protection from developing countries which now
adversely hurts the traditional exporters."194 Of the two however, Europe seems to be more

inclined to change, as demonstrated by its recent attempts to reform its own AD legislation.195
The EU has admittedly recognized the contentious issues surrounding its use and
application of AD. And while it has set a negative precedent in the past, it could help to pave
the way for necessary reforms for the future. By doing so, the EU could establish a new
"learning effect", in which other countries could realize the benefit of effective AD reform that
would lead to a decrease in purely protectionist based AD measures and would consequently,
not only alleviate controversial political tensions between trading partners, but also improve
overall welfare (domestically and globally).
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3.1.1. The EU as a Global Trade Power
The undertaking of an AD reform initiative at the WTO level by the EU could arguably
solidify its position as a global role model. While cynics argue that Europe's employment of
“soft power” simply "dresses up the EU's fundamental weakness on the international scene," Euroidealists, argue that it is precisely Europe’s effective non-coercive power that demonstrates its
"actual and potential" global influence.196 And it is Europe’s economic strength and trade that
lies at the very core of such "actual and potential" power.197 As cautioned by Trade
Commissioner de Gucht, "People should not forget that Europe is [despite the current euro-crisis]
still the world's number one economy."198 This statement strongly implies the extent of Europe's
economic influence and power. Just the sheer size of the EU's market and its experience in
negotiating international trade agreements has made it the "most powerful" trading bloc and
consequently, a formidable trade power.199
The notion of Europe as a trade power has been linked with the EU, as it progressed to
become an essentially "equal partner" with the US in the "leadership of the multilateral trading
system," first made evident in the Uruguay Round with its active role in negotiations.200 Since
then however, it could arguably be declared that the EU has in a way surpassed US
leadership, as it has become the "most aggressive and persistent advocate of a broader
international trade agenda" and "the strongest proponent for developing common multilateral
disciplines on the making of domestic rules- what might be termed a 'deep' trade agenda"201 in areas
of environmental standards, labor rights, investment rules, and competition policy.202 The EU
is also considered to be the "most vocal advocate" for issues concerning developing
countries.203 Thus, overtime, the EU has not only established itself as one of the strongest
"trade powers," but it is also "becoming a power through trade,"204 as it is able to influence
WTO Round negotiations, as well as the domestic policies of other countries.205
The EU's position of power however, has not been free of harsh criticism. In
particular, it has been prone to accusations of putting forth the facade of being a contender of
free and fair trade, while in practice it does the opposite. Essentially, such accusations reflect
the EU's struggle with balancing interests of multilateralism (global) and regionalism (the
EU). Or put more specifically, within the context of trade: the EU as a contender for more
integration (trade creation) or acting as a block to further integration (trade diversion). More
often than not, the EU has been criticized for putting its own regional interests ahead, which
would not be as problematic if it did not put forth the strong pretense that it promotes the
wider, global interest and except others to do the same. In other words, the EU preaches
values of free and fair trade, but its action seems to only follow its philosophy to the point that
it benefits itself while expecting other countries to fully adhere to it. Essentially, reflecting
the: "Do as I say, not as I do"206 expectation and arguable “abuse” of power, which has been
manifested in its use of AD protectionism.
This double standard however, has become increasingly challenged as developing
countries have increased their roles in the multilateral trading system. China is now the
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biggest exporter of manufactured goods;207 India has also become one of the most important
exporters of services, while Brazil is a major agricultural exporter.208 In consequence, the
economic rise of developing countries has increased their influence in the global trading
system. Thus, now more than ever, international trade politics has been transformed by the
rising "assertiveness and influence of developing countries within the WTO."209 The extent of
change in the power dynamics of international change became evident at the 1999 Seattle
WTO Ministerial Conference, when developing countries rejected the launch of a new
Round.210 Essentially, this shift in the balance of power within the multilateral trade system
means that while the support of developed countries like the EU is still necessary for any
change or development, "it is no longer sufficient."211 Ultimately, the rise of developing
countries not only challenges the EU's current position as a leading trade power, but also its
legitimacy as a “role model” due to the EU’s perceived double standard that is not favorable
among developing countries.
Thus, if the EU wants to stay a main and cooperative player in global trade, it should
extend its “non-discriminatory barriers to trade” mentality beyond its Internal Market to the
wider External Market. By doing so, it can allow its industries to not only be more flexible
and adaptive to foreign competition, but also build upon better relations and further legitimize
its position as a global “role model.” Its current use of AD measures to protect its faltering
industries by targeting foreign competitors will not only produce domestic welfare losses, but
also create political tensions with its trading partners and invite delegitimizing accusations of
the EU holding a double standard. Therefore, this paper argues that it is in the necessary
interest of the EU to reform its current AD legislation so that it is less susceptible to
discriminatory and protectionist manipulations. By doing so, the EU could potentially pave
the way for further reforms at the WTO level and better its position as a “role model” within
the multilateral trading system. Before it could lead potential reforms however, it must
address the internal challenges surrounding AD.

3.2. Internal Challenges: The Influence of Politics and Industrial Mobilization
One of the main challenges facing the EU in regards to its own AD legislation is the
policy's susceptibility to political influence and discretion. A study by Eymann and
Schuknecht discovered that AD rules in the EU "appear to be used as a flexible tool for preventing
imports from displacing production in politically influential industries."212 This finding is supported
by another study by Tharakan and Waelbroeck (1994), which discovers that the European
Commission operates on a "double track" AD mechanism.213 The authors find that the
Commission exclusively uses a technical track for its dumping determinations, while it runs
its injury determinations on a more political track.214 Thus, the study highlights that a
redirection of the injury determination to a more economically sound procedure could help to
reduce any protectionist bias inherent in the Commission's current method of injury
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determination.
Eymann and Schuknecht also find that the results of the study demonstrate the
"effectiveness of lobbying efforts clearly depends on both the homogeneity and uniformity of the
respective interest group."215 This argument is clearly reflected in the Commission's failed

reform process during 2006-2008, in which strong lobbying interest groups successfully put
an end to the reform. More specifically, evidence provided by Vandenbussche and Zanardi
(2008), show that AD users with large chemical, metal, steel and manufacturing sectors are
"relatively more successful in lobbying for protection of their domestic interests."216 This is also
linked with Tharakan and Waelbrock's argument that not only are such industries "active in
preparing the AD cases" but their "familiarity with the [EU's] procedures"217 puts the defendants at
a disadvantage, especially when it comes to the Commissions' injury determinations "in which
the variables are related to the [EU's] market conditions" and "made worse by the confidentiality
rule" that keeps the defendants in the dark regarding the submitted data on the injury to the
European industry.218 As a result of such a process, "it is easier for political factors to influence
the Commission's decisions since there is little accounting of the decision process."219 Arguably, it is
political influence and industrial mobilization by large sectors (such as chemicals, metals
steels) that lie at the heart of the EU's AD abuse and hinder any type of possible AD reform.
While the maintenance of the status quo is supported by the claim that it furthers
domestic interests, it is important to note that important industrial sectors (like those
mentioned above) have become geographically concentrated in a limited number of Member
States within the EU. Consequently, industry support in favor of a particular AD complaint
has also become geographically concentrated, with almost half of the complaints being
endorsed by German companies and about a third being supported by only Italian, French and
Spanish firms.220 In the end, it is only a minor handful of EU Member States (four out of 27)
who directly benefit from the imposition of AD measures. More specifically, machinery to
produce high-tech textiles is limited to the North of Italy, the Basque country and BadenWürttemberg, leaving employers and employees in other parts of Europe with "no political
stake in this product market."221 Thus, the geographical concentration of such industries has
ultimately led to other EU Member States to become indifferent or even oppose the
imposition of AD duties in particular products in which they no longer have production
facilities.222 This opposition has steadily grown, especially within Member States who benefit
from freer trade. This includes those with more internationalized firms and sectors, especially
those with firms that outsource their production overseas.223 Thus, traditional importcompeting industries are increasingly facing a divergence of interests, with the transformation
of the production processes and international supply chains, which have ultimately changed
the "organized interests and firms about AD policy."224 Especially between producers who
produce only within the EU and support the current status quo and those who have outsourced
their production and favor reform of the AD policy.225 Essentially, this increased
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interdependency of European production challenges the familiar notion of what actually
“constitutes as EU production" in a globalized economy.226

Economic sectors that do not benefit from the imposition from AD measures, such as
importers, retailers and consuming industries, have also recently grown in size and become
more consolidated.227 These sectors have also come to be dominated by a small number of
large enterprises that better their ability for collective action regarding their interest for fewer
import restrictions.228 Associations such as the European Association of Fashion Retailers,
European Association of Furniture Retailers, and peak associations such as Eurocommerce
and the Foreign Trade Association, have come to coordinate their support on against
individual AD cases, as well as present a unifying stance in favor of "reform of prevailed EU
AD practice."229 In the past, the lack of consolidation and mobility of these sectors was one of
the main causes of the EU's unsuccessful AD reform initiative in 2006. However, the recent
growth and consolidation provides hope for possible solution.
Ultimately, the EU is faced with the external challenges of AD proliferation and the
internal challenges of political and industrial mobilization that is now increasingly being
confronted by diverging interest of Member States and economic sectors that do not benefit
from the imposition of AD measures. As noted by the Commission's Green Paper, "The EU's
capacity to compete in a global economy marked by the growing fragmentation and complexity of the
process of production and supply chains and the growth of major new economic actors, particularly in
Asia,"230 demonstrates the need to not only rethink its use of current AD legislation, but also

how it wants to develop its role in global trade. While in the past, reform of the AD regime at
both the regional and international level was unsuccessful, the current problems of AD
proliferation and the diverging interest of EU producers along with the increasing growth and
consolidation of other economics sectors favoring reform within the EU present the
possibility of a successful reform. Therefore, the next part of the paper will address two
possible solutions for AD reform, which are attributed to the proper application of the
Community Interest clause and coordination with competition policy.

Section Four: Possible Solutions
4.1. The Proper Application of the Community Interest Clause
The Community Interest clause is an important criterion that considers multiple
interests of relevant market participants who could be affected through the imposition of an
AD measure. It thereby extends considerations beyond that of the Community producers to
others, such as importers, retailers, and consumers. By doing so, the criterion should provide a
more holistic view on the domestic costs and benefits of imposing an AD measures. However,
as described above, the Community Interest test is not properly or sufficiently utilized. In the
entire AD process, it is the "least mechanical" and "least well-defined" of all procedural tests that
must be passed before any AD measures are applied.231 The test has also been criticized for
being "too strongly weighted towards EU producers" without seriously taking into account the
interests of other relevant economic actors.232 For example, even when importers and
consumers have argued that they would be negatively affected by the imposition of an AD
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measure, the Commission decided that the costs did not outweigh the benefits of "retaining
Community production."233 From such decisions, one could conclude that the protection of
Community producers seems to substantially outweigh the interests of others and in spite of
the heavy costs they face due to an AD measure.
The Commission recognized these issues in its Green Paper reform initiative, which
noted that the current use of the clause does not "take sufficient account of the impact of measures
on importing businesses" and also expressed concern that "consumer interests are not adequately
weighted."234 Therefore, the Commission tried to address these issues with its reform initiative,
which had failed due to the industrial mobilization by a handful of consolidated Community
producers. However, recent developments have provided a more prospective outlook and
possibility for an effective AD reform, as mobilization of interests by consumers, importers,
retailers and domestic producers with outsourced production, has been strengthening.235 These
groups are now more consolidated and better organized to lobby in favor of AD reforms. The
Community Interest clause is the main point of legislation where their interests could be dealt
with.236 Thus, it would be a pragmatic approach for these groups to focus on demanding a
proper application of the Community Interest test when determining “injury” so that their
interests could be properly taken into consideration and hold more weight.
Further development and the proper application of a true Community Interest test
would allow the Commission to consider the economic impacts of AD measures on all
affected parties.237 This would ultimately help to reconcile and balance producer and
consumer interests, as it would allow for a more objective criteria that would not be so
inclined to just a handful of domestic industries. Additionally, it would also help to show the
true overall effects of an AD measure, not just the benefits of protection for the domestic
industry, but also the more hidden negative welfare and anticompetitive effects. In
consequence, the proper application of the Community Interest clause would discourage the
EU’s practice of PU and cumulation, increase transparency, and encourage a more restrictive
application of the ‘lesser duty’ rule. In this way, issues of anticompetitive effects and losses in
welfare could help to reconcile AD legislation with competition policy objectives.

4.2 The Role of Competition Policy within the AD Regime
The main concerns regarding AD policy are the "potential anticompetitive effects" and
overall welfare losses.238 This concern demonstrates how far the application of AD legislation
has moved away from competition law, which it was initially bred from. Essentially, the
evolutionary development of AD rules, at both the WTO and national (and regional) levels
has led to a divergence between AD and competition policies in which AD now serves "other
purposes" that actually lead to the distortion of competition and subsequent losses in overall
welfare.239 Overall welfare is reduced as AD measures, especially when abused, act as
effective trade barriers that hinder trade and hurt foreign producers and domestic consumers,
importers, and retailers. Additionally, due to the outsourcing of production lines, domestic
welfare has been further decreased as less domestic producers benefit from AD protection.
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This has led to the support of using competition laws to remedy the anticompetitive effects
produced by AD measures.
When comparing the two different regimes, the main points of divergence are the type
of injury that is to be determined and the type of causal relationship to be established.240
When concerning injury, competition laws focus on the injury to the competitors and
consumers.241 AD laws however, only focus on the injury to the "import-competing" firms.242
In other words, competition laws are aimed at protecting consumer's interest and competition,
while AD rules are aimed at safeguarding domestic firms.243 Competition laws also require a
significant causal relationship between price discrimination and injury and the subsequent
"substantial" lessening of competition244 while AD laws have a more "lax interpretation" of
the causal relationship between dumping and injury245 (as illustrated in previous sections).
Despite the differences, the two policies are ideally meant to complement each other as they
focus on market distortion. The problem however, is that AD has become far removed from
ensuring undistorted competition. Thus, coordination of the two seems to be essential to
bringing AD policies back to their original competitive objectives. While competition policy
may seem like an obvious solution, the question of how to coordinate the two distinct policies
poses the main challenge.
Some economists, such as Lipstein, have argued to that AD laws should be entirely
"scrapped" and replaced by competition laws.246 However, such an extreme measure not only
seems unlikely to happen but also overlooks the myriad of complexities within different,
national competition policies, which explains the absence of a global competition regime. A
simple, yet significant example is the concept of a dominant position, which is accepted
within the EU but not in the US.247 These differences in definition, concepts, and
understanding demonstrate why the international community has faced difficulties to develop
general competition provisions that are both functional yet flexible.248 Thus, while a complete
replacement of AD policy by competition policy may not provide a practical solution; there
are less extreme and pragmatic approaches to synchronize the two.
One proposal for possible coordination is the "two-tier" approach, in which
competition authorities would either first evaluate an AD case before measures could be
imposed249 or evaluate an AD case afterward measures were imposed.250 If the AD case is
evaluated before, only if it passes the evaluation by competition authorities, will the AD case
proceed. Therefore, the imposition of AD measures could only take place if there was an
abuse of market power and predatory behavior that would lead to distorted competition. This
is a possible solution that is similar to the approach taken by the European Commission
during the accession process of Spain and Portugal to the Community. The Accession Treaty
specified that pending AD cases, at the beginning phase of accession, would be reexamined
by the Commission’s competition office.251 As a result, the competition office rejected almost
all of the pending AD cases and only one was allowed to proceed.252
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The downside to this however, is that AD measures are extremely time sensitive and such an
evaluation would not be efficient. In this case, an evaluation of AD cases by competition
authorities after AD measures are enforced may be a better solution.253 Essentially, the simple
fact that AD duties would come under evaluation of competition authorities could be enough
to deter unjustifiable AD measures.
Overall, a two-tier system seems to be a practical approach, as an evaluation of AD
cases by competition authorities that have no vested interests in AD will not only provide for
a more objective application of AD measures but also help to economically solidify the AD
determinations of injury and causal relationships. The coordination of these two systems is
possible, especially in the EU due to its institutional structure, where both policies come
under the exclusive competence of the Union and are executed by the Commission. It would
also help to solve the issues of the EU's current AD policy mentioned above, especially
regarding the EU's single agency system, as competition authorities are now also involved in
determining the legitimacy and justifiability of AD measures. It could also discourage the
practice of PU and cumulation, and ensure the proper application of the Community Interest
clause. Essentially, linking AD with competition would allow competition objectives to play a
crucial role in reshaping AD policy. Of the two evaluation systems provided above, a
retrospective evaluation seems to be the more pragmatic solution when considering the time
sensitivity of AD measures.
All in all, both solutions presented above provide plausible approaches to addressing
AD problems within the EU. Both solutions also support each other, as they help to reconcile
AD policy with competition and welfare. The proper application of the Community Interest
clause widens the scope of interests that are taken into consideration and thus, allows for a
better understanding of the true competitive and welfare effects of an AD measure, while the
“two tier” system approach would directly link competition objectives with AD policy and
would help to ensure the proper use of the Community Interest test.

Conclusion
Trade liberalization and market integration are likely to continue. Consequently,
barriers to trade will be reduced, as markets will become more open and interdependent.
Domestic markets will correspondingly be more vulnerable to unpredictability and
competition from the global economy. Thus, the main concern will be to prevent forms of
disguised protectionism that will distort trade and competition, and reduce overall welfare.
Currently, AD measures present the most dominant and controversial form of such
protectionism.
Although the main intention of AD policy is to ensure fair trade and protect
competition, its users have been able to manipulate it to protect their own domestic industries.
This has become more problematic overtime due to its proliferation, which has been caused
by problematic motivators that have nothing to do with fair trade or competition (i.e.
motivations of political economy, substitution, retaliation). Thus, the aims of AD policy seem
inconsistent with its utilization, which presents a troubling paradox. As a result, one of the
main challenges regarding AD policy is to close the gap between the main objectives of AD
and its actual application. This should be done at the WTO level, in order to prevent its
Members from abusing AD measures. However, such a change will depend on the willingness
of WTO Members, especially the more economically influential Members like the EU.
Therefore, this paper argues that Europe has the potential to set the course of AD
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reform at the WTO level, as it is considered to be one of the biggest trade powers. In order to
influence change at the multilateral level however, the EU must reform its own AD policy.
This reform would not only help to solve the EU's internal conflicts caused by its current use
of AD measures, such as the exclusion of important market participants and the overall loss in
domestic welfare, but it could also solidify its position as a global "role model."
The legitimization of Europe's power and leadership in the international arena is
especially important, as the EU has been accused of having a certain penchant for hypocrisy,
especially when it comes to trade. The main criticism, from both within the EU and from
outside, is that it preaches and pushes values of free trade on others, while its own actions
reflect the opposite. Its use of AD protection is one example of the EU's conflicting actions,
which go against its mantra of free trade and liberalization. Thus, as AD protection is the most
used form of trade defense (within the EU and outside), a reform of the AD policy could be a
significant starting point to limit protectionist tendencies within the EU's trade policy and by
doing so, set an example for change at the WTO level, which could also help to legitimize the
EU's position as a positive role model.
One possible solution for AD reform in the EU is the further development and proper
application of the Community Interest Clause. This would shift the focus away from
protecting only domestic producers, to other relevant market participants such as importers,
retailers, consumers, and producers with outsourced production. By doing so the imposition of
an AD measure could only be applied after a more thorough and objective cost and benefit
analysis that considers all relevant interests. Another possible solution is the coordination of
AD policy with competition policy. More specifically, the AD process could be evaluated by
two separate systems, in which competition authorities would evaluate the AD measures by
AD authorities either before or after they are imposed. In this way, the main objectives of AD,
which are to ensure fair trade and competition, could be more aligned with its application,
especially when it is evaluated by competition authorities with no vested interests in AD
measures expect to ensure fair competition.
Both solutions are realizable by the EU and it is difficult to think of a better time than
now to start implementing changes given recent developments within the European and global
economy. Within the EU, those in favor of reform have increased in terms of growth and
consolidation and may be able to counter the strong mobilization of domestic producer
groups. The negative consequences of proliferation in the international arena also present a
troubling prospect for traditional AD users like the EU. Thus, given the present situation of
the global and European economies, not only is AD reform plausible, but also necessary.
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