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Abstract

This paper sets out to explain the drivers shapirggmigration management systems in the pre-
accession countries of South East Europe. It layghasis on the post-conflict experience of the
associated regional states in facilitating mas9tiisement and points out cooperative patterns
on migration in the Western Balkan countries ofahlila, Bosnia and Herzegovina, the Former
Yugoslav Republic of Macedonia, Montenegro and i&eAcompelling argument put forward
for this paper is that the Western Balkan statgsre@sent a region with rare compilation of
factors and events that have produced all typasigfation and have had a huge impact on the
migration dynamics in Europe. Focusing on the mesent period, together with the mass
forced migrations caused by the ethnic conflict§armer Yugoslavia and Kosovo, it could be
literally indicated all forms of migration: emigrain and immigration, legal and illegal, labor,
transit, asylum seekers, human trafficking and gting, returnees under the readmission
agreements with the European Union and internalisaag depopulation of some economically
weak regions. Within these circumstances, as catelidr potential candidate countries, the
government authorities of the Western Balkans mlgstalign their policies and legislation with
the evolving immigration and asylum policies of Eieropean Union. Recent developments in

! The original idea for this research paper derivesmf views and knowledge exchanged at thégration
Challenges for the Pre-accession Countries of S&atst Europe”seminar held in Belgrade in March 2010. The
event was co-organized between the CommissaridRéfugees of the Republic of Serbia and DG Enlasggrof
the European Commission. The seminar gathered thare100 representatives of relevant governmeitittitions
managing migration in Albania, Bosnia and HerzegayiCroatia, the Former Yugoslav Republic of Macealo
Serbia and Turkey. Also in attendance were exdesta the European Union member states of BelgiumgaG
Britain, Germany, the Netherlands and Sweden. TWentewas also attended by officials of the intdorel
community based in the region — European DelegaildHCR, I0M, UNDP, the OSCE, ICMPD, as well regibn
initiatives MARRI and RCC, and finally participanté the academic community and civil society in tegion
were present too.

To this extent, the author would like to express dincere gratitude to the Commissioner of the Casamiat for
Refugees Vladimir Cucic and Deputy Commissionerti@aa Velimirovic for the provided documentationdan
assistance for the realization of this paper. Addélly, he would like to thank his colleagues @lia Mijuskovic
Kortas, Maja Simeonovska and Olga Mitrovic from ICG®apacity building project of Institutions involveith
Migration Management and Reintegration of Returni#eshe Republic of Serbiafor their contributions and
comments. The editing and final review of Rainetzlledf and Konrad Lammers as well as the suppoiEwpa-
Kolleg Hamburg, Institute for European Integratairnthe University of Hamburg is also gratefully aclledged.
The author is responsible for any remaining eramd inaccuracies. Substantial parts of the papee weitten
during a research stay at the Institute for Eurpplegegration with the financial support of DAAD éDtscher
Akademischer Austausch Dienst).



the institutional and legislative set-up have héggled the need for legal approximation to the
EU migration related acquis communautaire. Genuyinébp priority on the migration agenda

for the pre-accession South East Europe states irsrta find durable solutions for the war

affected refugees from the 1990s and the InternBligplaced Persons (IDP), and the

development of coherent mechanisms for reintegradiothe increasing numbers of returnees
under the readmission agreements with the Europraaon member states.

Key Words: migration, asylum, per-accession countries, Western Balkans, EU migration
acquis, regional cooperation, readmission agreements, refugees, Internally Displaced
Per sons
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1. Introduction

In recent years, the development of the EuropeaaridifitU) immigration and asylum policy
has gained increasing importance for the EU palitatgenda towards the pre-accession process
of the Western Balkan (WB) statedVithin this realm, one of the most sensitive tepiboth
politically and legally, is migration, visa poliand readmission — particularly visa facilitation
agreements and readmission agreements (RAs) betihéeh countries and the European
Community (EC, hereinafter reffered to as the Comityuor, since entry into force of the
Lisbon Treaty (LT) — European Union). In offeringora relaxed travel conditions in exchange
for the endorsement of an EC readmission agreearehteforms in domestic justice and home
affairs, the EU has found a new way to encouraggtirtional transformations in the political
systems of these countries. The countries in #gsn, whose aim is to become members of the
European Union, have the obligation to comply wite EU migrationacquis communautaire
prior to accession and demonstrate that they haslé functioning migration managements
systems. In this context, the EU member states hmreased their concerns regarding illegal
immigration and thus, have put considerable pressarthe candidate and prospective candidate
countries of South East Europe (SEE) set up efficient immigration and asylum systearsd
more importantly, strict border controls.

The present article will focus on the migration le&hages associated with the EU
enlargement process for the five regional stateslwed in the visa-liberalization agreement-
Albania, Bosnia and Herzegovina (B&H), the Formeug¥slav Republic of Macedonia

(FYROM, hereinafter referred to as Macedonia), Moegro and SerbfaA compelling

2 The region of Western Balkans includes: Albaniesiia and Herzegovina, Croatia, Macedonia, Montenagd
Serbia (including Kosovo)

% The pre-accession countries of South East Eurapeiibania, Bosnia and Herzegovina, Croatia, Macéal
Montenegro, Serbia and Turkey

* Clarification: Republics of Croatia and Turkey Mibt be subject of examination. Croatia is higitivanced in
comparison with the rest of the countries in thggae on its EU integration path (as an officialelaf entering the
EU is already defined).Turkey did not signed anrE&mission agreement and it is not part of tha vis
liberalization process, which means that the EUsess less instruments to stimulate needed chasgesllaas does
not have a legal basis to send back irregularligireg Turkish nationals



argument for this research is that the Westernda#itates are a region with rare compilation of
factors and events that have produced all typesigfation and have had a huge impact on the
migration dynamics in Europe. To this we should,attheé economic and social crisis of the

1990s and the military conflicts that also detemdirstrong repercussions on the volume of the

migration process.

The pre-accession countries of South-East Europe &milar challenges in facilitating
migration flows on the way to European integratidhe analysis argues that very often this
process is followed by a broad range of implicaioWhile the normative and institutional
framework might be in place, the development ohdaquate migration management system in
compliance with the EU standards remains a probléhis complex set of relationships
highlights the need for an understanding and amgpréa migration management that will take
into account the relationship between migration atlter contemporary issues of a social,
economic, security and political nature of the oegi This illustrates the interrelationship
between areas and components that help to recotitezeontributions that can be made by a
range of ministries and agencies responsible fptamenting the policy measures that make up
a functioning migration management system. It ntustefore be recognized that, if we take into
account the fact that since early 1990s the EU been a major external partner exerting
considerable transformative power over the regibms only natural to ask how this process

affected the evolution of the asylum and immignatmmlicies in the SEE states.

The development of coherent migration managemestes)s in compliance with the EU
migrationacquisrequires relevant legislatives acts and institioeforms to be in place. This
is a requirement of the EU Commission in regards poospective accession to the Union (refers
to the European Union). The SEE states have bestoprinantly countries of emigration which
reflects mainly the development of policies tanggtillegal emigration of its own nationals to
the EU. However, integration into the EU structwexguires also the development of a migration
system that deals with “third country/foreign natits”> This means that the SEE states have to
deal not only with reception of its own nationals lalso with illegal immigrants entering their
territory. Indeed, this is the policy area where thajority of the states in this region experience

great difficulties.

® In the EU terminology the term “third country ramtal” refers to nationals outside the EU countries
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A concise overview of these trends points to dymapopulation movements both in the
form of internal migration and international migost that took place through waves of
emigration or through immigration flows, in all regal states but predominantly in the Republic
of Serbia and B&® where forced migratidnduring military conflicts in the territory of the
former Socialist Federal Republic of Yugoslavia R¥f in the last decade of the 20th century

had special socio-economic imp&ct.

This paper aims to share information on the padtamrent migratory dynamics in the pre-
accession countries of South East Europe. The decurshould in turn contribute to the
coordination of the pre-accession strategies amglatidon activities within the region which is of
a particular importance to the overall stabilitydasecurity in Europe. The division of the
chapters reflects the vulnerable challenges adedcvaith the past forced migrations through the
creation of coherent mechanisms for the successfyriation management in the countries under
examination. The chronological analysis follows tlesues with the post conflict mass
displacement, the emerged EU perspective and psttércooperation on migration among the
former rival regional states. Although that findidgrable solutions to the thousands of refugees
remains a top political priority, the recent legadproximation process to the EU migration
acquis has received increasing importance. Given this, the EU integration process for the
SEE states is additionally hindered when compawegrdvious accession rounds which will be

examined in the following chapters.

2. The Human Factor and the Particularity of the Region

The following chapter will examine the consequenckghe regional ethnic conflicts over

the forced migratory flows after the collapse ofgéalavia, the Kosovo (UN Security Council

® Half of the population of B&H was either internatlisplaced or fled the country, on the other h&@etbia
received the highest numbers of refugees

"The term forced migration refers to asylum-seekefsigees and internally displaced persons. It beathe result
of, e.g., conflict, human rights violations, st&tgility, development policies and projects, ardunal and man-
made disasters

8 The Migration Profile of the Republic of Serbid{®), Belgrade p.6, available at :
http://www.kirs.gov.rs/docs/mp_rs_2010e.pdf
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Resolution 1244/1999, hereinafter referred to asdko) crisis and the crisis with the Albanian
minority in the Former Yugoslav Republic of Macedgnwithout examining the conflicts

themselves. This section will focus on some of éhesntext factors in order to seek to provide
some elements to think of when exploring the presenl future prospects of the migratory

process in the region.

The pre-accession WB states are faced with all Joofnmigration: external and internal,
forced and voluntary, legal and illegal, migratiohhighly qualified and unqualified workers,
readmitted persons, internally displaced persddPg), immigration and emigration. This poses
a number of different but clearly liked challengesthe modern management of migration.
These migration challenges have been strongly enfted by the countries” economic,

demographic, security, cultural and social envirenm

The dissolution of Yugoslavia and the followed admears (1991-1995) led to the
displacement of nearly four million people withimdabeyond the borders of Bosnia and
Herzegovina, Croatia, Montenegro and Serbia. Theoko crisis in 1999 caused that more than
800,000 people left homes seeking temporary safiebther countrie$.Out of these numbers,
618,000 refugees from the former republics of Ylmwa sought refugee within the borders of
Serbia®® Additionally, the Kosovo crisis resulted in moriean 210,000 internally displaced
persons from Kosovo relocated to other parts obi&ét According to the United Nations High
Commissioner for Refugees (UNHCR), in South-Easbpe, by the end of 2002, more than one
million of refugees and displaced persons weré ssitking durable solutiort$. Insofar, this is
the biggest humanitarian disaster that took placéne recent European history after the World
War Il. The break-up of Yugoslavia and the Kosovigis have made up the Republic of Serbia

the state with the largest numbers of refugeesdrrthally displaced persons in Eurdfe.

® UNHCR - The Balkans (2003), available at www.unttcr

19 UNHCR census 1996

"Migration Management Strategy of the Republic ab&e("Official Gazette of the RS”, No. 59/20098,

available at:
http://www.kirs.gov.rs/docs/Migration%20ManagemeB8&trategy%20English%20translation%20July%202009.p
df

12 UNHCR - The Balkans (2003)

13 Migration Management Strategy of the Republic eftfa, p. 24
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In addition to this, the number of migrants traingjtthrough the territories of the SEE states
in an attempt to enter one of the European Uniombez states has been on the increase in the
past decade. The existing situation is further comnpled by the annual inflow of foreign
seasonal workers and persistent human traffickiihg. readmission agreements signed with the
EU and the Western Balkans also implies the pdggiloif the return of thousands of illegally
residing SEE nationals, which already struggle waitte of the highest unemployment rates in
Europe. In this sense, these migration challengemb a clear cross-border dimension should

best be approached from a regional perspective.

1.1 Forced Migration after the break-up of Yugoslavia

Figure 1: Refugees and displaced persons frommepr Yugoslavia since 1981

i Some 600 000 to 800 000 people
REfUQIaa?fraond#dlsplaced emigrated to other European
gersons m Tormer countries while 10 000-15 000

ugoslavia since 1991 sought asylum in the United

tates and Australia

SWEDEM
I FIMLARD
FT OO0 3 000

Since 1991, betweaen
3.7 and 4 million
THE NETHERLANDS POL AN people have been
43 Doo displaced or have
become refugees in
former Yugoslawvia

PORTUGAL e > ey
= - S s
SPAIN -
3 676 ATALY \ a5 0o
Source: The United Nations 35 000 GREECE o
- 000 K

High Commissioner for Refugees.
Spheres are proportional to o 500 .
the number asylum seekers. PR, LMD AND UMNEPAGA, MAY 2007

In the early 1990s the state of Yugoslavia begadismtegrate, a process which is still
not fully resolved and has resulted in a series\f wars. The conflicts have been characterized
by violence between the different ethnic groupthmregion, resulting in massive displacement

with a protracted refugee situation.

4 The official data may differ depending on the seur
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The wars in former Yugoslavia brought sudden andsima forced movements on a scale
not seen since the World War 1l. By the end of Delger 1993 they had led to an “estimated
4.24 million migrants, including 819,000 refugeds6é million displaced persons and 1.79
million assisted war victims® Over half of Bosnia and Herzegovina's populatiomsw
displaced. Almost twenty years on, the vast majasitthose uprooted migrants have returned
home or found other durable solutions, but neaally & million people still remain displaced or

in a need of protection (incl. Kosovd).

In the 1990s, various socio-economic and demogecagactors regarding Balkan
migration have emerged, adding new significancpdpulation movements in the area. These
elements have not always been considered suffigienportant, with attention being focused
on the impact of the forced migrations caused leydbnflicts. It seems that the development of
migration flows has also followed the guiding linglsconsolidated historical and cultural links
and the more recent trade flows between the BaBemding countries and the European
receiving countried’ Due to conflicts and economic weakening in theiog economic
productivity and the volume of trade have been ceduunemployment has increased, and the
standard of living has decreased. All of thesedigctas a whole have become increasingly

important when analyzing the migration flows in tkegion.

On the eve of the Balkan wars the phenomenon giietieansing was well studied and
documented issue. However, the collapse of Yugasliasulted in falling apart state institutions
into several newly formed government bodies ofterahle to produce and collect official
statistics or there were indices of deliberate ealment or misrepresentation of data. In this
context, information produced by the concerned gwgwbclaimed independent states needs to
be analyzed carefully: on the one hand, self-a¢mrsar admission of certain human rights
violations by the responsible government may cgreat weight; on the other hand, the newly
formed governments often tried to justify theiriaoss or not mention certain human rights

violations at all. Some crucial areas of the masplacement and war casualties were -

5 Werner, Haug; Compton, Paul; Courbage, Jouss@2(2The Demographic Characteristics of Immigrant
Populations”, p.25, Strasbourg, published by the Council ablpe

18 UNHCR - The Balkans ( 2003)

" Bonifazi, Corrado; Mamolo, Marija, (2004past and Current Trends of Balkan Migrationg3, 526, Espace
populations societies, Rome, Italy
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according to human rights NGOs evidelicemisinterpreted or, simply, left out of scopehet
of state statistical offices or particular stateerages. Thus, figures on displacement of large
ethnic groups were being concealed or manipuldt®¢HCR statistics proved to be the most

reliable source for data on refugees, displacesgpsrand returnees at the time.

The conflicts that accompanied the dissolution afjdslavia were characterized by the
use of forced displacement as the strategic captarpo establishing “ethnically pure” political
units. Tadeuz Mazowiecki, the first United Natio@pecial Rapporteur for the former
Yugoslavia, urgently stressed in his second regoottie UN Commission on Human Rights that
“the principal objective of the military conflichiBosnia and Herzegovina is the establishment of
ethnically-homogenous regions. Ethnic cleansingsdu# appear to be the consequence of the
war but rather its goal® In addition to the refugees, concern to the Bosmd Herzegovina
authorities, is the considerably larger populatmiinternally displaced persons, which is
estimated to 113,008.

Population cleansing in former Yugoslavia and sedo®y states corresponds with all
mentioned dimensions of cleansing on ethnic analgious basis. It was deliberate, planned,
deployed by governments, in certain instances tassisy international forces and sometimes
negotiated between two or three major “parties’to® — Yugoslav and Croatian plus Bosnian
authorities. Throughout the conflicts, the “push’@ide of these forced migrations was more or
less erratic and hastily deployed, while the curmmsequences with the “pulling back” (in
other words, reintegration of refugees to the forimgbitual residence) is, on most instances,
slow and carefully planned process on multilaterddilateral basis and agreed upon the regional

governments and the international community.

The recognition of displacement as an outcome@fégional conflicts was an important

element of conceptualizing the wars. In many caseb as B&H and Kosovo, displacement was

18 During the Balkan wars, reports by (internatio®é@Os could have been considered reliable, ortdible,
depending on their mandate, reporting methodologlyealvocacy stance. Generally speaking, NGOs reptiag
the interest of a particular group-ethnic or religs- are more difficult to assess than NGOs thaintewvidely and
extensively on a number of human rights issuesragidns

9 Report on the situation of human rights in theitery of the former Yugoslavia submitted by Mr. @asz
Mazowiecki, Special Rapporteur of the Commissioroman RightslJN Doc. E/CN.4/1992/S-1/10 (27 October
1992), para. 6.

% Data provided by the Ministry for Human Rights d@efugees of Bosnia and Herzegovina at‘thiernational
Donor Conference’held in Sarajevo in April 2011
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not only a form of collateral damage but also atrirment of waf® In the meantime, however,
return flows became the most important agenda abilgting the area. Under the EU and
international pressure, Bosnian, Croatian, Montanegnd Serbian authorities are being

required to comply with return and reintegratfn.

Over the past decade steady progress has been imafiieding durable solutions
for the hundreds of thousands of persons displeafter the dissolution of Yugoslavia.
The majority of the relocated persons having fosaldition during the past ten years have been
refugees and internally displaced people displégedars in Croatia and Bosnia & Herzegovina
in the first half of the 1990s. However, large n@mbf the remaining displaced persons still
resides on Serbian territory. The proportion oigefes coming from the former republics of
SFRY (mainly from B&H and Croatia) within the Repiglof Serbia “has reduced by more than
80% in the period between 1996 and 2008. From yné&f0,000 displaced persons in 1996 to
approx.70,000 in the index of 201% The reduction of the number of refugees is maintgsult
of their integration into the territory of SerbiBhe process of acquiring Serbian citizenship and
integration into the society has been marked asatigest integration process of that kind in the

recent European history.

Apart from being among the countries with the nsponderate refugdBP problem
in Europe, the Parliamentary Assembly of B&H has@édd the Revised Strategy of Bosnia and
Herzegovina targeting to take care of the thousaidefugees, coming from the neighboring
countries in the region. An assistance scheme éas provided for durable solutions through a
variety of projects primarily designed to suppdre tsustainability of the return process —

rehabilitation of properties, basic utilities aratigl infrastructuré?

Not quite to the same extent, Montenegro has skeltsome numbers of displaced
persons from eXugoslav republics of Bosnia and Herzegovina anda@a- and internally

displaced persons from Kosovo, who were forcede@ve their homes. According to the

21 Betts, Alexander; Loescher, Gil, (201®¢fugees in International Relationg3.15, Oxford University Press

22 gpecial focus on finding durable solutions for e affected refugees and IDPs will be devotetthénlast
chapter on Regional Cooperation on Migration

3 Official statistics provided by the Commissariat Refugees of the Republic of Serbia, website:wikirs.gov.rs
** Ministry for Human Rights and Refugees of Bosnid BerzegovinatInternational Donor Conference”,
Sarajevo 2011
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Ministry of Internal Affairs and Public Administian currently there are 4,020 refugees from
Bosnia and Herzegovina and Croatia, who still haltegal status of “displaced person”. In
addition to this, Montenegro hosts 9,930 interndlplaced persons from Kosof/.

When it comes to the return to the land of previmsdence the process is faced with
more obstacles and requires joint efforts by thgoreal states, particularly B&H, Croatia and
Serbia. On the one hand, for the millions displadsd the conflicts of the 1990s, the
sustainability of their return depends largely dre taccess to all social rights, economic
opportunities and job creation. On the other hamel largest part of the remaining refugees and
internally displaced people in the region were ldispd during the 1999 conflict in Kosovo and

their situation still needs to be resolved.

Although the Western Balkan states have succegsfwércome the immediate post-
conflict stabilization and reconstruction phasediing durable solutions to the remaining persons
involuntarily displacediuring the disintegration of Yugoslavia still remsia predominant issue
on the migration agenda in South-Eastern Europe.ths period of reconstruction and
stabilization drew to an end, migration issues wglhtinue to weigh significantly on national and
regional political agendas in many of the SEE staléhe process of formulating migration
policies in the region will increasingly be influssd by responses to commonly faced challenges
arising from the post-conflict period, demographpeculiarities, social and economic

developments of the entire region and the whoEwbpe?®

% Data provided by the Ministry of Internal Affaiemd Public Administration of the Republic of Monggmo, at the
“International Donor Conference”Sarajevo 2011

% Migration Management in Central and South-Easteundpe (2006), International Organization for Migration
(IOM), Mission with Regional Functions for Centeald South-Eastern Europe, Budapest, Hungary, &laidd:
http://www.iom.hu
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2.2. The Kosovo Crisis: Human Security and Internallg@dced Persons

It has been held that the Yugoslav crisis startedK@sové’. The Kosovo Albanians
make up almost 90 percent of the population of Kosand they have long maintained and
cultivated distinct characteristics from other grsuinhabiting the territory of the former
Yugoslavia. They speak a common langdigeave their culture and traditions, and share the
same customs. For these reasons, Kosovo was gautt@tbmy within the framework of SFRY,
with its status being upgraded from an autonomegson to a province by the 1974 SFRY
Constitution?® although the province was not granted the samieialffstatus as the other
Yugoslav republics. However, in early 1990s thesledf autonomy of the Kosovo province was
reduced which marked the beginning of a crisis thtgr will result in a mass displacement of

hundreds of thousands people.

For years the international community has consilstebheen reluctant to support
independence for Kosovo, mostly out of fear — adiowy to the expressed reasons — that the
backing of such secessionist claims would openaadBra’s Box” of problems consisting in an
overall process of disintegration and instabilityother territories round the world However,
in February 2008, Kosovo unilaterally declared pefedence, and confirmed recognition by the
United States of America (USA) and the majorityled EU member states.

From February 1998 until the end of the North Afilafreaty Organization (NATO) air
strikes in June 1999, the world has witnessed quéet and deliberate violence in Kosovo,
whose principal victims were mainly civilians froboth sides, ethnic Albanians and ethnic
Serbs. Throughout the conflict, the pattern of Bispment was fast changing and unpredictable
as people fled to neighboring Albania, B&H, MacedgrMontenegro and some other parts of
Serbia in response to the actions and real oeped threats of the security forces.

2 Malcolm, Noel, (1998jKosovo: A Short Story’h.11, in Macmillan

28 Dialect of the Albanian language

291974 SFRY Constitutio;he Fundamental Principals and Elements of Auton@Rrovinces under the SFRY
Constitution, available at: http://hague.bard.edu/reports/tistdn-pt2.pdf

30 Kumbaro, Danjena, (2001Jhe Kosovo Crisis in an International Law Perspeet Self-Determination,
Territorial Integrity and the NATO Interventionfy.41, North Atlantic Treaty Organization
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Against this background, it is desirable to examimefly the definition of internally

displaced persons:
» according to UNHCR definition, internally displacpersons are:

....... persons who, as a result of persecution, argwdlict or violence, have been forced to
abandon their homes and leave their usual placesafence, and who remain within the borders

of their own country.....

Judging from the abovementioned definition, oneld¢d@onclude that if these persons
had crossed an internationally recognized borden tihey would be considered as refugees.
Correspondingly, there is no doubt that had the,d0® internally displaced KosoVar
Albanians crossed an internationally recognizeddégr they would have been considered
refugees, as it happened with more than 75,000 mdwe sought refuge in the neighboring
countries of Albania, B&H, Macedonia as well ashe territory of Montenegr8 and the tens of
thousands of Kosovars seeking asylum in other cmsnptmainly Western Europe (UNHCR,
1998)* In September 1998, however, Montenegro, whichhey thad already accommodated
more than 35,000 refugees from Kosovo decided ny élether access to refugees and deal with

the issue on a case-by-case b&sis.

The creation of such a significant amount of reagyand internally displaced persons
has a number of consequences for the further dewelot of the conflict and the possibility and
shape of any future solution. First, refugees ieséhnumbers are likely to upset carefully
maintained ethnic balances in the neighboring rigmitand states. The number of ethnic

Albanian refugees from Kosovo crossing into Maceaorterritory represented an immediate

31“The State of the World’s Refugees: A Humanitarayenda” (1997) New York: Oxford University Press, p. 99,
Office of the United Nations High Commissioner Refugees

32 Native inhabitant of Kosovo

33 At the time Montenegro was part of FYR

3% The UNHCR reported 241,700 refugees by 1 Septetifi@8. See UN Inter-Agency Report no. 59, Document
no: YUGBE/MSC/HCR/1341. The UN Secretary GenerRéport of 3 October 1998 gives the number of redgge
and displaced persons at 280,000 people. Cf. Uxegeg General, “Report of the Secretary-Generep&red
Pursuant to Resolutions 1160 (1998) and 1199 (1888 Security Council”, UN Document no: S/1998/For
more information regarding statistical data vikttp://reliefweb.int/report/albania/un-inter-agengydate-kosovo-
situation-report-59

% An average figure based on figures provided byMatenegrin Ministry of Interior and the MontenigRed
Cross, statistics as of August 1998
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danger of erupting into a violent ethnic conflistbanians are the largest ethnic minority group
in Macedonia accounting to twenty-five per cent tbe total country's population. The
coexistence of the two ethnic groups in Macedoas been a source of concern for many years
now. The ongoing tension in the country is twofolbe large size of the ethnic Albanian
minority, and the rising proportion of ethnic Albans to ethnic Macedonians in the general
population. Both these factors have contributethéounstable power relations between the two
groups. Within these circumstances the arrivalvanemore ethnic Albanians had an immediate

effect on the fragile situation in the country.

Although, Macedonia separated peacefully from Yiaoa in 1991, the war in Kosovo
seriously destabilized Macedonia as thousands do¥@ Albanians sought refuge in the
country. This was followed by an armed conflictvbetn the Macedonian government and the
Albanian minorities, lasting few months in 2001. dén the EU and international pressure
ceasefire was achieved through the Ohrid AgreemieAtigust 200F° giving a basis of dealing
with unresolved minority problems, including thepravement of the overall situation of the
rights and freedoms of the Albanian minorities gmdparing the country on the way to EU

membership.

With the end of the NATO air strikes and the withaal of the Yugoslav troops in 1999,
over 245,000 Kosovo Serbs and Roma, Ashkali or BEggygRAE) people fled into Serbia or
within ethnically populated Serbian parts of Koso#b the end of 2011, there were still 18,000
IDPs in Kosovo. Slightly over half were Kosovo Sgraround forty per cent Kosovo Albanians,
and six per cent from RAE communities. Most Kos@erb IDPs were in northern Kosovo,
relying on a parallel system of education, soaml health care supported by Serbia. Other IDPs
remained in small areas where their ethnic group mwaa majority, but where they had limited
freedom of movement and little access to landwalitioods®” And if in the 1990s, there was a
widespread political exclusion of ethnic Albaniamsl their political self-exclusion from Serbian
citizenship and creation of a parallel societycsithe proclaimed independence in 2008 the

situation has been reversed. Now many membersedénb minority refuse to be integrated into

% Ohrid Framework Agreement (2001), available ap:Hfag.macedonia.org/politics/framework_agreenpsft
37“Internal displacement in Europe, the Caucasus &whtral Asia” (2011), Internal Displacement Monitoring
Center (IDMC), Norwegian Refugee Council (NRC), ptea Kosovo, p.68
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the new political and social order in Kosovo omttcept Kosovan citizenship, often referring to

it as illegitimate, which has created a new pakabeiety.

More than ten years after the ceasefire in Kosaumerous issues related to the human
security remain open. According to data of the Cassariat for Refugees of the Republic of
Serbia (CRS) there are currently 209,722 displgpegdons (75% Serbs, 10.87% of Roma origin,
3.9% Montenegrins, 2.5% Muslims and Bosniaks, 1.8%rani, while others below 1%
Albanians, Ashkali, Egyptians, Hungarians, Macedosj Turks, Croats, etc.) residing on
Serbian territory which makes it the most affectlintry in the region by IDPs flows.
However, when it comes to the return of IDPs to dd@sand the realization of their human
rights and freedoms provided under the relevargri@tional documents, numerous problems
hinder their return to their place of origin. Thésein the first place, security issue, that e t
frequent threat to the right to life, the physicategrity and freedom of movement when
returning to their homes, but also there are maoplpms related to the realization of property
rights, such as reconstruction and the entry imgspssion of properties and the access to other
socio-economic right® Additionally, some of the ethnic IDPs groups haeen faced with the
problem of obtaining documents. The lack of perbawumentation presents an enormous
obstacle in the realization of all aforementiongghts. All of this contributes to the very small

number of displaced persons having returned to ¥mso

Currently, the talks sponsored by the European tubetween Serbia and Kosovo have
reached partial success. Since Kosovo’s declarationdependence in 2008, there has been no
new mass displacement, and although Serbia costinaeto recognize the independence, in
2011 an EU-facilitated dialogue between Kosovo auitiles and the government of the Republic
of Serbia led to agreements on issues includingepty rights and freedom of movement. Both
the Serbian and Kosovo authorities have suppohea@dnstruction of homes and social housing
to facilitate the local integration of IDPs. Howeydinding durable solutions for the mass
displaced persons caused by the conflicts, williiregconsiderable efforts not only from the two
parties involved but it will need a deeper invoharh of the international community and, in

particular, the European Union.

% Commissariat for Refugees of the Republic of Serlocuments and strategies, available at:
http://www.kirs.gov.rs/articles/navigate.php?typ&I&lang=ENG&date=0
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The events that accompanied the dissolution of ¥lagta, the regional ethnic conflicts
in Kosovo and Macedonia resulted in a multi-lewidis that have made the countries of South—
East Europe to experience a significant fall in plopulation, generally blamed on emigration
losses. In addition to this, we should add the tegaopulation growth in the majority of the
states combined with the demographic tendencytefnal migration- “village towards the city”
which results in the depopulation of some less Ibpesl regions within the countries
themselves. In the light of what has been saidaspiri the last decade and of the more recent
situation (the economic crisis in the region, theauiberalization, geographical location, etc.)
the Western Balkan states will obviously maintaisignificant role in the European migration

dynamics of the coming years.

As an argument forward one should consider thatfBeregion, despite the efforts and
commitment of the European Union and the intermaiocommunity, is a region still
characterized by serious political and economitalniity. Within this context, its geographical
location and the recent global tendency, the regashad a large influence on the development
of transit routes for illegal migration, which hiagen on a steady increase in the last few years.
The countries of SEE Europe are on some of the tmamsit routes for illegal migration towards
the EU. In addition to this, the weakened econasitization, high unemployment rates and the
transition period in the majority of the regionauatries on both institutional and legal levels,
have contributed to the proliferation of all typesllegal immigrations from the region towards
some of the EU member states- such as labor imtiongrancreased number of false asylum

seekers, trafficking and smuggling.

Altogether, the present migration dynamics are harfdrecast the outcome, seeing how
it closely depends on the stabilization processesdenu way and the EU prospective. The
successful facilitation of migration flows in theost unstable areas of the Western Balkans
depend on the outcomes of the more general commitfioe accession to the Union, the
political will for dispute settlement and the sd@ad economic development of the countries of

the region.
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The countries of South-East Europe not only havaake great efforts to overcome the
most pressures current and past problems but &y to shape their policies to address the very
complex aspects of the migration issues. As catelidiapotential candidate countries they must
also progress in the alignment of their policied &yislation with the evolving EU immigration
and asylum policies and the related EU migratocguis.The EU member states currently find
themselves in a situation of dynamic change, dueadeeasing immigration and large flows of
transit migrants through the frontiers of the Unitmthe Western Balkans, genuinely durable
solutions remain fragile, especially for internatligplaced persons and refugees. To all of this,
we should add the increasing number of returneeferuthe readmission agreements with

European Union and their reintegration into thaetgc

3. TheEU Perspective towar ds the Countries of South East Europe

With the Central and Eastern European countrie®rbgrg new EU member states, the
stabilization of the neighborhood has gained ingure. Migration issues are considered as of a
high priority when it comes to the EU integratiorogess, duly reflected in the EU political
agenda in the areas of Justice and Home Affaimmedlsas Enlargement. By definition when it
comes to the countries of SEE, the migration chghs have had a clear cross-border dimension
and should best be addressed from a regional mtrgpeRegional cooperation is also the basis
of the EU enlargement policy towards the regionaashole. Thus, harmonized regional
approaches and enhanced cooperation in the amggodtion between the countries of South-

East Europe have been promoted through varioustiatégies and documents.

The European Council convened in Thessaloniki odur@ 2003 adopted the “Thessaloniki
Agenda for the Western Balkans: Moving towards Been Integration® where a series of

instruments including the European Partnership weoenoted to intensify the Stabilization and

39 For more information see tti€hessaloniki agenda for the Western Balkai8003), General Affairs & External
Relations Council (GAERC)- Council Conclusions, itakzle at:
http://ec.europa.eu/enlargement/enlargement_prizesssion_process/how_does_a_country_join_theam@thies
saloniki_agenda_en.htm
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Association Process (SAB)in the region. The countries of the Western Baskancluding
Kosovo (under Resolution 1244 of the UN Securityu@ol), were promised a European
perspective through compliance with the criterilse the Copenhagen European Council of
1993, Once again it has been reassured, that the fpléscof "own merits" and "catch up" will
be applied, in parallel with the regional approashjch remains an essential element of EU
policy towards the region”. In promoting regionatgge and cooperation in finding durable
solutions for the mass displacement after the sxaflthe EU will continue to support “activities
and initiatives in the Western Balkan countriesnpoting social cohesion, ethnic and religious
tolerance, multiculturalism, return of refugees antrnally displaced persons and combating
regressive nationalism”. In the efficient fight ags illegal migration (through the region and
from the region), the EU encourages “co-operatietwben the appropriate authorities of the
Western Balkan countries and the Immigration Liaigofficers (ILOs) of the EU member
states...” In regards to the implementation of thedreission agreements the Council continues,
that the “EU will also carry forward its policy ebncluding readmission agreements with all the
countries of the region....”, supports conclusionsoth agreements among the SEE states

themselves and between SEE states and third cesifiine Thessaloniki Agenda, 2003).

The decision of the EU member states to put the &kiitries on the so-called EU accession
track is expected to strengthen the efforts of ¢bhantries of the region in the direction of
accession, especially if accompanied by approppateies, cooperation, reforms and usage of

the pre-accession funds.

Taking into consideration the particularity of thegion, special membership or, at least,
different pattern of the EU integration process ldorepresent an attempt of the Union to
reconcile the specific nature of the unfinisheditess of the post conflicts in the Western

Balkans. In this sense, justifiably appears theorey approach in the EU enlargement policy

“? The stabilization and association process isrdm@éwork for EU negotiations with the Western Balkauntries.
It has three aims: stabilizing the countries ancbaraging their swift transition to a market ecogyppromoting
regional cooperation and eventual membership oEthe

“1 Stability of institutions guaranteeing democratw rule of law, human rights and the respect fif grotection
of minorities; the existence of a functioning mdr&eonomy; the capacity to cope with competitivesgure and
market forces within the Union, and the abilitytéde on the obligations of membership, includingexdnce to the
aims of political, economic and monetary union. &atetail list of the criteria please see the EeappCouncil in
Copenhagen 21-22 June 1993, Conclusions of théderey, available at:
http://www.europarl.europa.eu/summits/copenhagdaltdte en.htm

24



towards the countries of SEE. “The major diffeemdth the countries of Central Europe is not
just a time-lag or the degree of democratic codatitbn but the question of statehood and state
capacity. A democratic policy requires first of allconsensus on its territorial framework. As
long as this was not established in the afterméttme break-up of Yugoslavia and as long as
state differences pertaining to bordéfshational minorities, unresolved refugees issunekthe
Kosovo question shaped high on the political ageoidéhe majority of the SEE states, the

chances of democratic consolidation and solid regjioooperation remain slim.

Generally speaking, the EU deals with two main gaties of countries: potential candidate
and candidate countries. Macedonia, MontenegraSamnidia have been given a candidate status,
while Albania and Bosnia & Herzegovina have beemsatered as potential candidate countries.
As regards to B&H and Kosovo, they remain the naifficult cases of belated transition from
protectorates, as the situation with Kosovo ishfertcomplicated due to its questionable status,
which legality will not be a subject of further dyss. At this stage, however, it is still too kyar
to talk about grouping as it happened in the hast énlargements. The pace and completion of
the EU integration process depends on each cosntgpacity to deliver their respective

responsibilities in a clear, consistent and pdallticcorrect way.

The Stabilization and Association Process and tbeeBlargement to Central and Eastern
Europe have offered objective lessons in refugeknaigration prevention. From the eastward
enlargement perspective, it is worth mentioning tmast new EU member states in Central
Europe have undergone a period of rapid change beimg countries of origin to countries of
transit and destination. There are indications timagrants increasingly perceive Central
European countries as attractive destinations Isecalitheir political stability, economic growth
and newly acquired membership of the BUn this context, as lessons learned from the
previous two accession rounds, integration and eynpént of foreign nationals and protection
of minorities are receiving increased attentiontib@ enlargement agenda for the WB states.

Avoiding repetitive mistakes that unfinished busmevould be settled down once inside the

2 Rupnik, Jacques (2011yhe Western Balkans and the EU: ‘the hour of Epg p.9, Institute for Security
Studies of European Union, Paris

3 Migration Management in Central and South-Easteandpe (2006), IOM, p.10
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structures of the Union, the EU demands from thde Sfates to develop all necessary

preconditions to avoid marginalization of any sbg@up from the society, including migrants.

Another important aspect of the South East enlaeggmprocess is the territorial prospective
for the EU frontiers. In relation to this, substahfinancial means have been invested through
various programs, funded by the Instrument for Rceession Assistance (IPR) with an aim
of strengthening the capacities of the border mamegt authorities and preventing illegal

immigration.

A common feature of the current migration flowsoirsind through the WB region is that a
large proportion of migrants find themselves, asteat a certain point of their migration process,
in an irregular situation. This tendency is dughie fact that in the majority of the SEE states the
migration management systems are not fully funatignthere are yet bureaucratic obstacles in
obtaining appropriate documentation, the governmelfities are still rather restrictive and there
iS no systematic way in delivering communicationsesges regarding migrant rights to the
public in wide. On the other hand, from an EU pectpe, the pre-accession SEE states are key
geographical areas of concern when it comes to atngirregular migration and in particular,
trafficking and smuggling of migrants. “These pherema are directly linked to organized crime
and therefore also pose significant security proisiéor the states concernetf’In this respect,
the EU putsconsiderablgpressure on the national authorities of the SEESt® make every

effort to prevent and combat human trafficking dredyal immigration.

3.1. The Domain of the EU Immigration and Asylum Policy

The development of the EU immigration and asyluriicgavould inevitably affect the

enlargement process of the countries of SEE. Hdstidy, this is a policy area where the member

4 The Instrument for Pre-Accession Assistance (I8#drs assistance to countries engaged in the sicoegrocess
to the European Union for the period 2007-2013. dine of the IPA is therefore to enhance the efficieand
coherence of aid by means of a single framewodtdier to strengthen institutional capacity, crossder
cooperation, economic and social development arad development

> Migration Management in Central and South-Easteandpe (2006), IOM, p.12
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states have maintained sovereignty. However, fonestime now the member states of the
European Union have been moving towards a commaonmgnation and asylum policy. It is a
policy supported by some of the liberal partieghe European Parliament (EP) but it is a hot
political issue and many questions still remainnsweered. On the one hand, a united approach
to immigration and asylum makes sense in a Unioare/the free movement of people is a basic
principle. On the other hand, immigration is a ctiogted subject and it is important to draw a
clear line between legal and illegal migration. Ttherent intense debate at European level is
trying to find a balance between the two categepestecting the EU citizens with strict border
controls thus preventing illegal immigration and, the same time, helping people/asylum
seekers who are in a need of protection.

It was at the Treaty of Amsterdam (1987and the Tampere European Council (1699)
that the EU received the responsibility for setteagommon immigration and asylum policy,
with the principal aim of making migration managealdegally controlled and coordinated
among its member states. The new developmentsdied)uminimal standards on facilitation of
asylum seekers, enhanced partnership with the gesintf origin and transit (this paragraph
refers to the SEE states as well), a common Eurmopsglum system- confirming the state
responsible for the examination of an asylum apgibn, as the principle of non- refoulement is
maintained, rules on uniform format for visas amder control, standard procedures for the
issue of long term visas and residence permitshénmember states, fair treatment of third
country nationals based on enriched rights andptireiple of non-discrimination as well as
generally more coordinated approach in the managenfemigration flows (Tampere Council
Conclusions § 10-27; Treaty of Amsterdam artigl8gand73K).

Since 1997, the EU aim to promote, at least minimstandards in the area of
immigration and asylum, has marked slow progresdeweloping a common position on all
these issues, particularly on the more sensitiws.oifhe dilemma in the European Union has
always been how to ensure that the external bordezswell protected against unwanted

migration and mass refugee flows and, at the same how to maintain an efficient system on

“% For more information regarding the Treaty of Amdéen (1997) see:
https://www.europarl.europa.eu/topics/treaty/pdgtem
" Council Conclusions (1999) available at: http:/Aweuroparl.europa.eu/summits/tam_en.htm#a
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internal borders that does not undermine the cdrafeipee movement of persons within the EU

internal market.

Nevertheless, the goal of promoting the EU comnmmumigration and asylum policy
continued with the adoption of the Hague Prograr®084® establishing the European common
asylum system by 2010 (not reached), a common msplwcedure and increased cooperation
between the EU states in managing their exterradrs. The Hague Program was replaced with
the Stockholm Program for 20094 which similarly aims to increase cooperation agon
member states in the area of immigration and asydmthe first place, the Program states that
the EU should accede to the European Conventiorthi@rProtection of Human Rights and
Fundamental Freedoms as soon as possible. It contnthat the EU should promote the
development of a dynamic and sustainable migrgbalicy, and that well managed migration
can be positive for all concerned. The importanica iexible migration policy to meet future
labor needs in the EU is emphasized. Migrationasswill be integrated more clearly in more
EU policy areas, including enlargement and the comroreign policy. The direction of the
asylum policy remains unchanged, with the goal sialglishing a common asylum system by
2012 (The Stockholm Program 2009-2014).

With the adoption of the Treaty of Lisbon (2089%he Charter of Fundamental Rights
was introduced into European primary law, whichnpotes Europe of rights and values,
freedom, solidarity and security of all citizenshig gives a basis for endorsed rights and

freedoms towards migrant communities as well.

Throughout the development of the EU migration gyothe need for coherent migration
management and control has been emphasized. Thadbuwber states have realized that they
cannot manage irregular flows on their own, butdependent on cooperation with neighboring
countries and, in particular, these from whichithenigrants come from. To this we should add
the probability of increased labor migration frolne tWB countries to existing EU states which

has been a thorny question for many EU governmanids to enlargement. Annually, tens of

“8 For more information regarding the Hague Progra@d4) see:
http://europa.eu/legislation_summaries/human_rifiimgamental_rights_within_european_union/|16002htem
“9 For more information regarding the Stockholm Pangsee: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX23DXG0504(01):EN:NOT

0 Full text of the Lisbon Treaty (2009) availablelsttp://europa.eu/lisbon_treaty/full_text/index.fem

28



thousands illegal immigrants transit through theittaies of the countries of SEE out of which
approx. 15,000 come from the region itSelAs a result, the member states have seen the EU
cooperation as a means of promoting burden-shaongyhat has been termed as “solidarity”
between countries in bearing the consequencesytinaseeking and illegal migration. This
approach has been further incorporated in the EampPact on Immigration and Asylum
(2008Y? stressing the need of mutual responsibility anitiadty between EU countries and
enhanced partnership with non-EU member states.dbleeament gives a new impetus to the
continued development of a common immigration asygluen policy that will take account of

both the collective interest of the EU and the #pmereeds of its countries.

The EU harmonization of policies on asylum and igmaiion has also been seen as a
means of setting standardized approach towardsatiagr The idea is that establishing common
standards, norms and procedures among member sthtedd eventually improve the
effectiveness of national policies in areas suchagum reception, integration of persons
granted a refugee status, managing illegal immmnatr labor migration. The general goal is to
enable individual EU countries to better meet sthageals through common responsibilities,

such as socially and economically beneficial maneage of migration flows.

Another aspect of the EU policy objectives in theddf of asylum and immigration is to
avoid the creation of a wide gap between EU cigzand third-country nationals which could
seriously endanger the integration of immigrants itme social, economic and political life of
the host country. In a number of occasions the Blicyp makers have stressed the need of
coherent mechanisms for integration of third-coymiationals into the society. However, apart
from developing common standards, the EU left tbe/\concrete measures of how this policy
should look like into the liability of the membetates. As a consequence, there are yet

discrepancies in the level of integration instrutsevailable among the current member states.

This approach, however, is different when it corteeshe enlargement process of the
countries of South East Europe. Prior to accesalbmegional states are required to develop

consistent tools for integration of foreign natitsndn the last few years, the countries in SEE

*1 Smith, Karen E. (2003)European Union Foreign Policy in a Changing World3,173, Cambridge Polity Press
2 Full text of the European Pact on Immigration &sglum available at:
http://europa.eu/legislation_summaries/justice dome_security/free_movement_of persons_asylum_inatiag/j
10038_en.htm
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have received more and more transit migrants (whitér accession might become economic
migrants targeting the region), therefore the stasfcdthe EU and the international organizations
operating in the region, is that the WB states nieedevelop policies and practices towards
creating ways in which migrant communities parité in the host country’'s social and
economic life, while respecting their values andhdamental norms. According to the
International Organization for Migration (IOM) gumdy principles, this approach should be
holistic and advocate employment, education, laggutaining, health and social services,
involvement in social and political life, while taly into consideration relevant demographic
developments. The failure to develop such poligecives from an early stage may, in the long
term, create serious social problems, reinforcelusian, discrimination and racism, and
subsequently increase the potential for criminghayer among immigrant groups. This is
important also in light of Europe’s general need fmmigrants in order to improve its

demographic situation and overcome labor marketiages.

Nevertheless the EU “soft” policy stance, in thejority of the leading European
countries, national migration politics has promaé@d implemented a series of restrictive policy
instruments, erecting stronger external bordersmaoik resistant internal rights regimes against
potential asylum applicants. Similar policy respmsiave increasingly come to be used in a
number of EU member states, such as detentionreewtgere asylum-seekers are held while
their asylum applications are being processeduteeof ‘offshore processing’ where asylum-
seekers are detained in island camps (for instath@se in Greece and ltaly) where their
applications can be processed without admissiathéanational territory and fast-track asylum
and deportation procedures without clear countryrgin information. Does this mean that
“best practices” in restrictive policy measuresnsfer from country to country quicker than
those that promote the best interest of the migraespecting their rights and freedoms? On the
one hand, very often the EU points a finger to pine-accession SEE states if any of the
fundamental principles have been misinterpreteciwbould be, on the other hand, a practice in

many of the member states themselves.
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3.2. Legal Approximation to Chapter 24: Justice, Freedmu Security

The most potent and far-reaching way the EU cant éxduence to a country outside the
Union is to use the incentive of the membershipur@ges acceding towards a membership are
expected to adhere to the EBdquis including the directives and regulations on ges&and home
affairs. The EU position towards the pre-accesSiBE states is that, the countries in the region
need to develop laws to properly regulate migrateomd also to align these laws with those of
the EU before they could achieve membership, vii¢heffect that their immigration and asylum
policies are typically based on EU legislation aeduirements in this area. The overall goal is
that the candidate and potential candidate countieSEE set up all necessary legislative and
institutional prerequisites for functioning migi@ti management systems before accession to the
European Union.

In this context, approximation of the domestic $afion of the WB states to the EU
migrationacquisis a prerequisite for the EU integration. Thisqass covers both, the legislative

process and the implementation of new legislation.

While the problems of adopting the Copenhagequisare considerable, the problems of
implementing the legislation are even more daurmtinghe framework within which such
harmonization takes place may mean that this psotesinable to take account of structural
economic problenTé as severe as those faced by the pre-accessiorstafes. As a corollary,
one may draw the conclusion that the adaptatiorksvare often part of wider process of legal
reforms related to the political and economic titams and the general Europeanization of the

domestic legal system.

It is interesting to note in the case of the Siahilon and Association Agreements

(SAA)* with the WB states the word “approximation” is acpanied with an “effective

3 Mayews, Alan, (1998)Recreating Europe. The European Union's Policyaots Central and Eastern Europe”
Cambridge University Press, p.221

¥ Evans, Andrew, (199/oluntary Harmonization in Integration betweeretfEuropean Community and Easter
Europe”, 22ELRev., p.201

> The SAAs constitutes the framework of relationsieen the European Union and the Western Balkantdes
for implementation of the stabilization and asstioraprocess. The agreements are adapted to tbdisgituation
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implementation of legislation”. The same positian highlighted by EU experts in several
meetings with relevant government representatingra Albania, B&H, Macedonia, Montenegro
and Serbia, where very often is stressed thathdatih approximation of legislation is the first

step, what really counts is the actual implemenitadif the aligned legislatiorr®

All Western Balkan states have signed a Stabibmaand Association Agreement. In
terms of legislative approximation to the EU lawsniar wording can be found in all
agreements. If we take as an example the SAA betwee EU and the Republic of Albania
according to Article 70 (1) “the Parties recogni® importance of the approximation of
Albania's existing legislation to that of the Commity and of its effective implementation.
Albania shall endeavor to ensure that its existawgs and future legislation shall be gradually
made compatible with the Communificquis Albania shall ensure that existing and future
legislation shall be properly implemented and ergdr®® This should be additionally
interpreted as an obligation to all regional stdtesncorporate the relevant migration-related
Community rules into their respective legal ordeittie fullest extent possible as an important

condition for the future membership in the Union.

All agreements pay special attention to the arealustice, Freedom and Security,
including to the migration framework. As specifiedArticle 80 of the same Agreement (SAA
Albania), “the Parties shall cooperate in the axgagsa, border control, asylum and migration
and shall set up a framework for cooperation, idicig at a regional level, in these fieldzking
into account and making full use of other existingiatives in this area as appropriafé.”
Although justice and home affairs has been idesttifn each of SEE pre-accession countries as
a key area of cooperation, the individual priogatgas of action depend on the specific domestic

conditions.

of each partner country while establishing commoilitipal, economic and commercial objectives andaemaging
regional co-operation

* Institution Building Unit (TAIEX), DG EnlargementEuropean Commission expert meeting Migration
Challenges for Pre-Accession Countries in Southt Easope March 2011 Belgrade, Serbia

" Selected in alphabetical order , as the migrattated provisions in all regional SAAs have thmeavording

%8 Stabilization and Association Agreement betweenEbropean Communities and their Member Stateteofne
part, and the Republic of Albania, of the otheitpai65, available at: http://ec.europa.eu/erdargnt/potential-
candidate-countries/albania/eu_albania_relationstrmn

9 SAA of the Republic of Albania, p.75
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In a number of bilateral and multilateral meetingstween EU representatives and
officials from the Western Balkan states the supgor drafting legislation, exchange of
information, knowledge and good practices in thggslative process, enhancing the efficiency of
the institutions as well as training of staff hamelb emphasized. This cooperation is further
endorsed by the SAAs focusing on, “in the fieldasflum on the implementation of national
legislation to meet the standards of the 1951 Gar@envention and the 1967 New York
Protocol, thereby to ensure that the principle om-refoulement is respected as well as other
rights of asylum seekers and refugees”, and agh®migration management framework notes
have been made towards the field of “legal migrgtam admission rules and rights and status of
the person admitted. In relation to migration, Bagties agree to the fair treatment of nationals of
other countries who reside legally on their terré@s and to promote an integration policy aiming
at making their rights and obligations comparablénbse of their citizens®

In the European Union the general normative franmkvi® comprised of the following

instrument&:

e The 1951 Geneva refugee Convention (and 1967 mbtoc
« The 1950 European Convention on Human Rights anddmental Freedoms (ECHR)

« The 1984 UN Convention against Torture and OtheareCrinhumane or Degrading
Treatment or Punishment (CAT)

In terms of the EU body law, the EU migratiaoquisconsists mostly of directives (nineteen
out of twenty two legal acts) and regulations ia Hrea of asylum, visa policy, border control,
legal and illegal migration and prevention and catirty of trafficking in human beings (for a
detail list of the EUacquissee the attached Annex I). Generally speakingEthepean Union
encompasses two separate legal regimes relatinggi@tion- on the one hand there is highly
developed EC legal framework regarding the righhationals of the member states to migrate

and seek employment in any of the other membeesst&in the other hand, the second regime

€ |bid., p.76

®1 Note: All pre-accession countries of the Westeaik8ns are signatories and have ratified thesenatenal
instruments

2 The ECHR constitutes the most significant legafrfework for human rights protection within CourafiEurope
member states. The rights protected under the E@HiR irrespectively of citizenship and thus alsartigrants,
refugees and asylum seekers under jurisdictiohefiember states of the Council of Europe
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relates to nationals of countries outside the Elitlvapplies different rules with less clarity. As
pre-accession countries (currently non-EU membsgestbut with the potential to become) the

WBSs need to adhere to the rules regulating bothl leggimes.

Likewise, the Commission assesses the general hugt#s situation in the countries of the
region and addresses the question whether basiarhughts norms and laws are enacted in the
national legislation and applied in practice or thiee the national laws in themselves might
infringe fundamental human rights, safeguarded utite EU law?® The national constitution,
migration and asylum related legal acts, and natitaws regulating citizenship, the rights of
minorities, judicial guarantees and proceedingssleegulating the freedom of association and
assembly as well as registration and activitiegalitical parties are crucial for the overall

assessment of the human rights situation in thecagted countries of the Western Balk&hs.

Promotion of human rights and access to remediesnstghuman rights violations are
important aspects of national mechanisms for theteption of migrant rights as well.
Furthermore, it is not sufficient for human riglitslevant to migrants as humans too) laws to be
merely adopted, as already mentioned they neeeé tpplied in a non-discriminatory and non-
arbitrary manner. Researching legal provisionsstndying their implementation in practice is a
core task of the European Commissions™ Progressr®e@xpert missions and legal reviews of
the pre-accession countries in the region. Bedifgsreporting and monitoring mechanisms of
the UN human rights treaties and the Council ofolparalso represent important sources for

such information.

The scope of the approximation of legislation ifrdel by the regularly extent of the EU law
and generally cannot be negotiated. Since the comam for the regional states of the Western
Balkans remains EU accession, the only factoredlad the process of legal adaptation that may
be subject to negotiation is the timeframe of thpraximation works and possible transitional

periods.

From the transposition perspective for the WesRalkans as associated countries and the

prospective of the membership the vast body oBlldaw needs to be implemented, mostly by

8 For instance, respect of the provisions envisametr the Carter of Fundamental Rights of the EemapJnion
now (after the adoption of the Treaty of Lisborgd#y binding
%1t is beyond the scope of this paper to examihthase legal acts
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means of transposition into the national legal eyst before accession to the Union. There are
three main legal sources compliance with which adatory during the pre-accession process-
regulations, directives and decisions (to this &e also add the case law of the Court of Justice
of the European Union- ECJ). Regulations are legat which are directly applicable and

binding in its entirety. Regulations (with few eptiens), should not be transposed in the legal
systems of EU member states, but they should bespgosed in the legal system of the pre-
accession SEE states (as EU candidate and poteatididate courtiers) in order to ensure that
the requirements of the EU law are properly impleted. Then all legal acts that transpose the

regulations would need to be abolished upon thesston of the country to the European Union.

Directives are binding, as to the result to be eatd, upon each member state to which it is
addressed, but leaves to the national authoriieheo member states the choice of form and
methods of approximation (harmonisation). Therefibnepresents a compromise between the
need for uniform legislation within the EU and theed to retain the greater diversity of legal
systems of EU member states. The aim of the diesiis harmonization of the national laws of
EU member states, not the unification of legal Biowns, as is the case of the EU regulations. As

abovementioned, in the area of migration, the tires are a dominating instrument of EU law.

Generally speaking, the decisions specify its axres and are binding in its entirety only
on them. Decisions may be addressed to the EU nrestdites, EU institutions, natural or legal
persons, who reside or are, registered in any@f&d member states. The case law of ECJ is
very important for the correct law approximationogess. The correct approach to the
transposition of the EU migratioacquis shall ensure that the relevant judgments of the
European Court of Justice are analyzed and obselweaag their transposition into the national
legislation® The ECJ also assists as to the interpretatioheptovisions of the EU migration

acquis

When it comes to the approximation process, thelddoes not provide for any specific
legal approximation techniques, which would be gditiory for the EU member states. Due to the

divergence and specificity of the legal systemdhef EU member states there was never an

% Gap Analysis Report on the Legislation of the Rejowf Serbia in comparison with the EU Acquisttiee area of
Migration (2011), document developed within the p@eity Building Project of Institutions involved Migration
Management and Reintegration of Returnees in tipaiRlie of Serbia (CBMM)”, implemented by IOM inade
cooperation with CRS, p.6, document not publicaitgilable
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attempt to provide more detailed uniform rules ttoe law approximation procedures and the
necessary techniques. The only criteria/princigiesorrect law approximation are defined by
the case law of the European Court of Justice.

Since EU regulations (with few exceptions), carmtransposed in the legal systems of the
EU member states, but are to be transposed iregja $ystem of the associated WB states (as
countries having contractual obligations under ®#®AS), it is presumed, that the same
criteria/principles could be used also for the $gosition of the EU migratioacquisinto the
legal systems of the SEE pre-accession states. [@uatiples need to be of course adjusted to

the specific situation of the regional states asetuly non-EU member states.

However, the experience of other non-EU membeest@milar process occurred during the
Eastward enlargement process) shows that the m®gndaw approximation area is measured
by the European Commission using almost the saetichl methods as for the EU member
states. In addition to this, the EU accession woedpliire that the legal systems of the WB states
accept the very important doctrines of supremaagct applicability and direct affe€t. This

may require certain constitutional amendments gadull EU membership.

Various concepts relating to the methodology ofrapimation have been undertaken by the
candidate and potential candidate countries irrelgeon. Taking into account the previous two
rounds of enlargement process, we could distinguiee following most common

criteria/principles of correct law approximation:

* The state may choose whether to include the panssof a directive into the existing
legislation or to adopt a new legal act. It hasnbeeted that in some of the pre-accession
SEE states the legislative method frequently eraxges the development of previously
underdeveloped fields of law, and sometimes it reegn lead to the creation of new,
previously unknown fields of 1ai

% This may include, for example, the revision of posvof the Parliament, the government and the maiticourts
7“European Perspectives of Western Balkans: RegiofsNational Approach(2004), Support to promotion of
reciprocal understanding between the European Uamolithe Western Balkans, Regional Research Pagler the
Specific Grant Agreement RELEX [-2 190202 REG 4-14
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The choice of the national legal act, by which aeclive shall be transposed, is
dependent on the constitutional order and hieraoétggal acts of the country. However,
for example, irrespectively which type of legal astchosen, the directive shall be
transposed in way that it is legally binding foethublic institutions, natural and legal

persons, its application by the administration eodrts is ensured on the whole territory
of the state, the text of the national legal agiublished and communicated to the public
by means of at least the Official Gazette or simslaurce. Thus internal instructions or
other similar documents, as well as the nationalrtsb case law or administrative

practice are not deemed as the proper instrumentav approximation;

If a directive intends to grant the certain rigtdshe individuals (for example, the right
of the asylum seekers for reception conditionsg, ghovisions of the national legal act

shall grant these rights in very clear manner;

Definitions, which are provided in the directivassually shall be transposed into the
national legislation. The issue of the correct s@osition of the definitions is very
important since the meaning of the same legal beroterm could be very different in
every EU member stdfe Non-transposition of the definitions causes peots especially
when a directive includes rather precise and dstadefinitions of the main concepts
used in this directi8. Thus the lack of definiion may result in intesfation and
application of relevant provisions of the natiofegislation in a manner and meaning,
which is not totally coherent with or even contrémythe meaning of the provisions of the
EU law (CBMM Gap Analysis Report, Serbia 2011).

Good example could be the number of migrant categgEU citizens and members of their

family, legally residing third country nationalsationals who do not/who need entry visa,
asylum seekers, holders of the “European Union Blaed”, etc.) that have been precisely
distinguished within the EU law which evokes certaights and obligations. Insofar, the

national migration related legal provisions of tajority of the pre-accession WB countries

% Good example could be the definition of the team @sylum seeker” in the provisions of EU law whildes not
include EU citizens in its scope and therefore igmnarrower than in most of the non-EU countries

% Steunenberg, Bernard; Voermans, Wim (200®je transposition of EC directives: A ComparatiSeidy of
Instruments, Techniques and Processes in Six Me8thates’, University of Leiden
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allow wide opportunities of interpretation regamglithe status of foreigners. This affects also the
corresponding rights and obligations and their i@ppility, or in some cases the lack of such

rights. For instance, the notion of integratiorfakigners which is yet not fully implemented in

the legal practice of the WB states’ migration ng@maent systems. This arises reasonable
doubts whether such wide approach of the naticegiklation of the SEE pre-accession states
will be in line in future with the requirements thfe EU law that provides for separate approach
to and specific and detailed legal regulation dfyeand residence for a number of categories of

foreigners.

The position of the European Union is that the mions of the EU law shall be fully
implemented not only in theory but in practice asllwin this respect, the confirmation of
compliance of the national law with the EU law sldoiollow from its correct interpretation by
the competent state authorities, but also cleddted in the national legislation. Therefore the
laconic wording of some of the legal acts of the \WRintries (as previously mentioned it is
rather underdeveloped policy area) may lead inréuta the unnecessary disputes over the facts
of whether the provisions of the EU law have beemectly transposed in the legal systems of

the pre-accession states in the region.

The two most common ways of legal approximatiotht® Union's legislation are the literal
transposition (i.e. the literal copying out of gaof the text of a directive in a new national lega
act) and transposition with minor or major termowy changes, or other adjustments — so-called
reformulation (elaboration) technique. In principliee to the growing complexity of some of the
texts of the EU migratioacquisit can be claimed that none of the countries osdgone of the
technigues mentioned above. The pre-accession &S sn reality may use both of the legal
approximation techniques, as well as their modifices and combinations. The best law
approximation results can be achieved by the ldgsters if they use the combination of the two

basic techniques depending on the actual contéite &EU legal act that must be transpo&ed.

A special case is the use of references to thesgommed EU legal acts in the national
legislation of the EU member states. For the EU bwmstates, references to directives are

obligatory. In most cases, such requirement isainatl in the directives themselves which is a

O CBMM Gap Analysis Report, Serbia 2011, p.10
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part of the EU migratiormcquisas a standard provision. For the pre-accessiodidaie and
potential candidate countries the lack of refereiscbeing considered as the deficiency in the
transposition of the EU legal acts into their nadblegal systems. Such act may be only

considered by the European Union as partially canplvith the EU legal requirements.

As signatories of the SAAs, the pre-accession Wintiees have contractual obligations to
approximate their national legislation to the regoments of the EU law. The countries of the
region should approximate their legislation to Highest possible degree of compliance that is

achievable before accession.

Another important aspect of the legal approximapeocess for the pre-accession SEE states
is the capacity strengthening of relevant goverrmmiastitutions and bodies as well as
cooperation and coordination among them in orddulidl the obligations deriving from this
process. Line-up ministries and agencies remaimtai@ responsible institutions in the field of
migration management, especially for revising dohfegislation and drafting new legislation in

accordance with the EU migration law.

Taking into account the continuing developmenthd EU migration legislation one may
conclude that the approximation process has a dgnamic character. In regards to the
harmonization process to the EU migratamyuisthe associated countries of SEE have undergo
moderate steps of approximation. Although, thaidgewoluntary approximation of the domestic
legal systems with the European standards hasdtartlate 1990s in some of the WB states
(mainly in areas such as free movement of capé&alironment, industrial and intellectual
property, competition and consumer protection, aopbplicy, public procurement, etc.) the

transposition of the Eldcquisunder Chapter 24 has been neglected till recently.

To support this process, over the last few yedws,pre-accession countries in the region
have developed a documentary package providingianvior the approximation of legislation.
The package includes: wide range of strategies engarticular, for EU integration and the
accompanied action plans, methodology of approxonaglossary with legal terms regarding
the EUacquis manual on the use of the community legislatidentified set of legal acts that
needs to be gradually aligned with tlEquis communautairggovernment position and policy

papers, etc.
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Thus, alongside with the legal harmonization to Ei¢ migrationacquis, certain policy
documents need to be adopted, such as the Mignsidmagement Strategy with a corresponding
action plan (MMS- for a detailed list of adopteccdments see the attached AnneX'1§nd the
Migration Profile (MP)’?> The overall goal of these documents is the estamiént and
implementation of mechanisms for comprehensivecamgistent monitoring of migration flows.
Furthermore, these documents help the European @Gsiom to get a precise picture regarding
the migration structure and government will in kéaiing migration. All regional states have
developed Migration Management Strategies (therfathe of the documents may differ from
country to country) with a various degree of impdgration. In regards to the MPs, they
correspond to the same indicators and headings, diowing for regional comparability. In
order to achieve the long-term goal of EU accessigmificant efforts have been made to
improve the countries” migration management caijeadity regularly updating the strategies and
the profiles. Insofar, however, this has been damg by B&H, FYR Macedonia and Serbia in
regards to the MPs. In relation to the MMSs onlyckl#onia and Serbia managed to implement
the accompanied action plans on migration polithhoaigh with some delays. Montenegro has
adopted a new strategy for integrated managemenmigfation for 2011-2016 and the

corresponding action plan for 2011-2012 (see ttazlaéd Annex II).

Nevertheless the considerable efforts put forwehdllenges associated with the successful
implementation of the migration policies in the Wites remain. These challenges are namely
the full implementation of the migration relatedjiiation and monitoring of the realization of

the strategies in this field, coordination amonafeststakeholders tasked with migration issues

. As recommended by the European Commission, the S&fes need to developed a Migration Management
Strategy, which aim is to strengthen the institugio framework that will give incentive for the castent
implementation of the migration policy

2 Drafting of migration profiles in South East Eueogountries commenced in 2008, when the Internaition
Organisation for Migration, acting on recommendagiof the European Commission, began defining Miigna
Profiles for Albania, Bosnia and Herzegovina, Mawgd, Serbia, Montenegro and Turkey.By now in tregamity
of the countries the MPs have been developed by, lb&only exceptions are B&H and Serbia where the
documents were realised by government institutiomm®operation with IOM. Migration profiles weregmosed by
the European Commission in the Communication onradign and Development in 2005. According to thd,te
migration profiles should “aim to gather information issues such as the labor market situatiormployment
rates, labor demand and supply and present or tedtskill shortages by sector and occupation |skikeds in the
country, skills available in the diaspora, migratitows, incoming and outgoing financial flows liedk with
migration, including migrant remittances, as wsllraelevant gender aspects and those related tashino
(Communication from the Commission to the Europeariament, the Council, the European Economic%maal
Committee and the Committee of the Regions: Migratind Development: Some concrete orientations COM
(2005) 390, p. 37, annex 8)
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and the problem that one issue might be incorpdretea number of strategies which makes it

very difficult to develop follow-up mechanisms.

According to the EC Progress Report for Albanial®@® in the area of migration and
asylum the legislative framework still needs to folly aligned with the EUacquis and the
ongoing revision of relevant legal provisions ha¢ bheen completed (no gap analysis report
available). Insofarno ID documents have been provided to refugees pmrdons granted
complementary protectioff. Recommendations made by the EC stress that “mrépas in this
area need to be stepped up”. In addition, Albaniginues to apply a visa free arrangement for
citizens of certain non-EU countries included ire thegative list. Although, Albania has
achieved some positive outcomes regarding itstutsthal and legislative framework additional

efforts would be required to reach the EU standardise area of migration and asylum.

As incorporated in the Progress Report of Bosnid ldarzegovina (2011} among many
others unresolved IDPs and refugee issues, thergohes achieved considerable progress in the
fields of migration and asylum. In the area of asyl B&H is fully implementing its revised
legislation (namely, the Law on movements and stafsaliens and asylum 2008). As
recommended by the Commission and UNHCR, the cpusitrengthened its institutional
capacities in order to efficiently address the maigration challenges- increased numbers of
asylum seekers and irregular/transit immigrantsvétigpment of new permanent asylum
reception center and training of staff/border pglic However, additional human and financial
resources would need to be allocated to guarartieefull efficiency of the migration

management system.

The Progress Report of the FYR Macedonia (201sffesses that some progress regarding
the institutional setup and legislative framewankthe field of migration has been made. The

Law on foreigners was amended to provide a legah&work for the establishment of a national

3 Full text of the document available at:
http://ec.europa.eu/enlargement/pdf/key_documeditd/package/al_rapport_2011_en.pdf+progress+regibrna
"4 Be aware of the fact that the percentage of atgdarefugee status (including subsidiary protegdttorforeign
nationals in all five regional states is extremely, not only in comparison to the more advanceahtaes of
Western Europe but also when compared to the newhmestates of Central and Eastern Europe

> Full text of the document available at:
http://ec.europa.eu/enlargement/press_corner/keyrdents/reports_oct 2011 en.htm

" Full text of the document available at:
http://ec.europa.eu/enlargement/pdf/key_documedidipackage/mk_rapport_2011_en.pdf
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database for foreigners, covering data on asyluigration and visas. “The database is operable
and connected to all concerned institutions anaditrg of users and administrators of the
database has been completed, however, the secolatpsiation necessary for its use and
maintenance has yet to be adopted.” As for theonedicooperation, the exchange of information
and coordination on irregular migration with couggrfrom the region has been enhanced. Due
to its geographical location Macedonia (togethethwBerbia)’ is highly affected by
irregular/transit immigrants. In 2011 the numberasfylum seekers and irregular immigrants

increased significantly.

The government authorities operate reception cended partly integration facility for
persons granted refugee status. Certain governmubes and programs have been adopted
establishing the role of each institution in theqass of integration of refugees and providing for
the appointment of legal guardians for unaccompmhnénors and mentally disabled persons.
Nevertheless the government efforts, the asylurkessestill face difficulties accessing
information about procedures and social rights.r&hes been no progress in speeding up the
process for providing asylum seekers with ID docntsdas it happens in Albania). Free legal
aid provided by the state is still not availableagylum-seekers. As highlighted in the Report, the
“legal framework for ensuring access to public treahsurance for persons granted asylum is
missing. Although the administrative capacity o tection for asylum in the Ministry of the
Interior increased slightly, its efficiency in issg first instance asylum decisions cannot be
considered as satisfactory and needs to be imprdféaits should be made to consider how to
prevent potential abuses of the asylum system.|&rabproviding interpretation persist. Appeal
decisions by the Administrative Court continue ® ibsued largely on procedural rather than
substantive grounds, nevertheless the fact, thatl@er appeal instance was introduced with the
establishment of the High Administrative Court”¢Bress Report Macedonia 2011).

The Progress Report for Montenegro (20iBighlights some progress in the area of
migration. However, further efforts would be reguirto ensure full alignment with the EU

acquis and more precisely on legal migration, notablyight to family reunification, long-term

" The two countries also have signed and ratifi&®admission Agreement that will be subject of disin in the
next chapter

8 Full text of the document available at:
http://ec.europa.eu/enlargement/pdf/key_documebid/package/mn_rapport 2011 en.pdf
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residence and conditions of admission of third-¢gunationals for the purposes of studies. As it
is in all pre-accession regional countries, stapsta be taken to strengthen the administrative
capacity and to improve inter-institutional coogiena. Similarly to Macedonia and Serbia, there
have been increased numbers of irregular/transifrants. The government authorities have
started a legal approximation process to the &iduis, but both legal acts, the Law on
Foreigners and the Law on Asylum are yet to be/ fufiplemented and harmonized with the EU
legislation and international standards. The cgqurdperates an asylum reception center
(construction recently completed) but additiondioe$ would be needed to ensure that the
asylum seekers have access to healthcare, edueatibpersonal documents. Fully in line with
the tendency in the rest of the pre-accession $&Ess the number of persons granted refugee
status is very low. Another problematic area is ¥iga policy and its alignment to the EU
Schengeracquis This is largely due to the fact that the courgidiplomacy is very recent which
results in limited diplomatic and consular networkss recommended by the European
Commission, Montenegro needs to strengthen the rastnaitive and technical capacity of its
Ministry of Foreign Affairs and European Integratj@lthough this is a very slow and expensive

process requiring substantial human resourcesinaddial capital.

In 2011 the European Commission published theiaffipinion on Serbia’s application for
membership of the European UniG@ne of the biggest obstacles in the area of miyrds the
increased number of unfounded asylum applicatignSdrbian citizens in several EU member
states after being granted a visa-free travel re§inin order to address the broad range of
migrant categories the Serbian government has edoptumber of strategies on migration
management, combating illegal migration, resolvihg problems of refugees and IDPs and
reintegrating returnees. Thus, Serbia is one offélae European countries implementing such
diverse number of strategies in the area of mignatAs mentioned earlier Serbia conducted a
gap analysis report identifying discrepancies betwthe Serbian legislation and Chapter 24,
Justice, Freedom and Security. Generally speakig,new Law on Asylum (2008) and the
amended Law on Foreigners are broadly in line WithEUacquisand international standards,
though further efforts to ensure full alignmentlegal migration, notably on the right to family

reunification, long-term residence and conditiohadmission of third-country nationals for the

9 Full text of the document available at: hpfetc.europa.eu/enlargement/.../2011/.../sr_analytiapport_2011_en
8 This issue will be further elaborated in the nehapter
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purpose of studies would be needed. Yet the biggedtiem faced by the country is resolving
the protracted refugee situation after the Balkarswand finding durable solutions for the

Internally Displaced Persons (as a result of thedXo crisis).

Since 2010 there has been a steady increase ofinasyeekers and irregular/transit
immigrants (600% increase compared to statisticprefvious yeafS) present on Serbian
territory. As a consequence, the country openeelcars asylum reception center, followed by

on-going discussions regarding opening of a thewker.

Currently, Serbia is undertaking an institutiongansformation. A Law on Migration
Management (LMM) has been finalized and endorsedlllyglevant institutions waiting its final
adoption by the Parliamefft The Law represents a unique legal act for theoredully in line
with the EU standards, that will try to develop umdtioning migration management system,
overcoming problematic issues, such as the lackefGtient coordination among line-up
ministries and bodies tasked with migration issaed set-up data sharing mechanisms between
law enforcement authorities and other competenidsodhe Law on MM also envisages the
transition of the Commissariat for Refugees intGammissariat for Refugees and Migration-

enhanced with extended competencies in the areagoétion.

In short of what has been said so far, clearly wstrof the pre-accession WB states the
institutional and legal framework is largely in g but implementation of the existing
legislation and strategies remains insufficient &umrther efforts to fully align the existing legal
acts to the EU migratiomcquiswould be needed. Implementation of the migratielated
strategies needs to be made more effective andexathén the migration and asylum fields most
of the regional countries are faced with limitedaerces (both human and financial), overall
lack of capacity and insufficient coordination dfetrelevant institutions are yet the main

challenges for the regional countries to reach t&ddards in this area.

81 Official statistics provided by the Commissariat Refugees of the Republic of Serbia for the ygar0-2012
8 This is not longer applicable. After the electidresd in May 2012, all draft laws were withdrawnrfr the
National Assembly, and LMM is currently in a prosed collecting new endorsement from the relevainistries,
after which it will be submitted to the Governmand following the adoption by the Government tohzgional
Assembly
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3.3. The Process of EU Visa Facilitation aménission Agreements for the Pre-

accession Countries of South East Europe

For a long time now the readmission agreements baea used as means for combating
illegal immigration, whether bilaterally concluded at EU level. Over the time the readmission
policy has become part of the immigration contgdtems consolidated by countries of origin,
transit, and destination. It was with the adoptainthe Treaty of Amsterdam (ToA), which
empowered the European Commission to negotiatecandlude EU readmission agreements
with third countrie$® As provisionally specified within the text of tagreements, a country that
“has signed a readmission agreement (“"partner pgiinshall readmit, at the request of a
member state, its nationals who do not comply wathno longer comply with, the entry or
residence conditions of that state. It agreesddmat the person concerned if it is proven, or can
be validly assumed, that he/she is a national af tdountry.®* Thus, technically speaking,
“readmission as an administrative procedure requmoperation at the bilateral level with the

country to which the readmitted or removed persoego be relocated™

Insofar, the European Commission has adopted “adatd approach in negotiating
readmission with third countries, by seeking toiewh final texts that have as many common
features as possiblé® This means that a kind of model has been usedeatthpted to each
bargaining process specifying the reciprocal olilige that each contracting party commits to

respect’

Moreover, all the EU readmission agreements theg b&en concluded with the WBs so far

apply not only to nationals of the signatory coyrtut to third-country nationals (subject to

8 Since the entry into force of the Treaty of Lishtre European Parliament has acquired the powgivéoits own
consent to the EU readmission agreement (Art 21BU)F

8 Council Decisions 2007/817/EC, 2007/818/EC, 2009/BC and 2007/820/EC of 8 November 2007 on the
conclusion of Agreements between the European Cantynand the Former Yugoslav Republic of Macedottia,
Republic of Montenegro, the Republic of Serbia Bognia and Herzegovina on the readmission of persesiding
without authorization.

8“Readmission Policy in the European Unior{2010), Study paper Directorate-General for InterRalicies,
European Parliament, p.12

8 Trauner, Florian; Kruse, Imke (2008C Visa Facilitation and Readmission Agreemenrtsiew Standard EU
Foreign Policy Tool?; Center for European Policy Studies (CEPS), p.24

87«Readmission Policy in the European Uniorp, 14
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evidence prodf) as well. Thus, the EU member states have the jesgification to return third
country nationals to the last transit country. @e bther hand, however, almost none of the
transit countries bordering the EU (in this specdase the five associated WB states) has any
experience in readmitting third country nationalstheir home countries, and in most cases,
readmission agreements with countries of originreme-existing. This is mainly due to the fact
that none of the regional states have the suffi@apacity, recourses and experience in carrying
out the various steps of the return proceduredatuntries of origin.

All associated Western Balkan states have signddatified an EC readmission agreement-
that entered into force in 2008. In addition tstlda number of bilateral agreements with some of
the member states have been concluded. Supplemeatgeements among the five pre-
accession countries have been finalized as wellntdfeegro signed a bilateral readmission
agreement with Kosovo and ratified the existingdre@sion agreement with Albania. A
readmission agreement was also signed between Msieednd Serbia (the two most affected
regional states by irregular/transit migrants).cBcally, this is aimed at the swift removal of
aliens who are viewed as being unauthorized. As it the case with the EU readmission and
bilateral agreements of the member states, themabgagreements apply not only to nationals of
the contracting parties to the agreement, buttalsbird-country nationals who transited through
the territory of the contracting parties (which negented the highest percentage of facilitated
return in the last two years). Generally, the vierglementation of the agreements has continued
without any significant (procedural) implications.

From the very beginning, as incorporated in the st€h®niki Agenda, a link in the
negotiations between readmission and visa fadditafior the WB states become acceptable for
the EU political agenda in the region. Thus, thgnisig of a readmission agreement for the
regional states was combined with visa facilitatfand later liberalization) that differs from the
remaining agreements concluded with third countiléss clause has a reasonable justification.
The pre-accession countries of South East Europe tie status of candidates and potential
candidates for EU membership.

8 This is applicable to persons who have enteredally and directly from the territory of the patrcountry, after
staying in or transiting through, into the terntaf the member state concerned
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As highlighted by the former Commissioner for Jussti Freedom and Security Franco
Frattini, the conclusion of visa facilitation andadmission agreements is a “concrete step
forward along the path set out by the Thessalagkinda. Visa facilitation should encourage the
Western Balkan countries to implement relevant rrafo and reinforce their cooperation at
regional level and with the EU in areas such angthening the rule of law, fighting organized
crime and corruption, and increasing their admiatste capacity in border control and security
of documents by introducing biometric data. Theaobasion of visa facilitation agreements is
linked to the conclusion of readmission agreemexritich will contribute to combating illegal

migration (Council of the European Union 2003)”

Against this background, the EC visa facilitatiod aeadmission agreements now constitute
a major means of pushing for further institutiorsald legislative reforms. The European
Commission has submitted a “roadmap” to each of\ilestern Balkan countries defining the
exact conditions to be met. The roadmaps are taikmte and correspond to the situation of the
country concerne®, The implementation of the process was closely teeil by the EC, which
eventually lead to abolition of the visa requiretseThe process was based on the perception
that if the Western Balkans states meet their sglegonditions and benchmarks and facilitate all
necessary domestic reforms, they will graduallyeembe towards visa liberalization. Once all
relevant conditions are in place, the Commissioih propose to the Council that the respective
visa obligations are to be lifted. In general terrfiee substance of the EC visa facilitation
agreements with the Western Balkans are the masipi@hensive. In comparison to other
similar agreements concluded by the EU with thodrdries, they contain the clearest provisions
regarding visa-free travel and more categoriesittfens that benefit from facilitated travel are

included.®*

After meeting all necessary requirements, citizehshese countries, holders of
biometric passports, have been allowed to travéheoEU for up to three months. This decision
was based on substantial progress made in the afr@astice, freedom and security, particularly
fulfillment of the specific conditions set out inet roadmap for visa liberalization. To fulfill the

conditions, the countries on the Schengen ‘fornteckhst’ (to which they could be relegated at

8 Press release from the European Commission, M@y, 20ticle available at:
http://europa.eu/rapid/pressReleasesAction.dozneéer-1P/07/680

% Trauner, Florian; Kruse, Imke (2008), p.6

1 bid., p.15
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any given moment) had to revise parts of theirskagion, including the laws on foreigners and

asylum as well as to implement significant polioe administrative reforms.

As a result of the readmission agreements andallenving visa liberalization in December
2009 for Macedonia, Montenegro and Serbia and Dbeer010 for Albania and Bosnia and
Herzegovina there have been a steady increase founaed asylum applications and
immigration from these countries to the BUThen the term “false” asylum seekers appeared
(since most of the asylum seekers are potentiahaua/labor immigrants). Consequently,
several of the most affected EU member states- lyaelgium, Germany and Sweden
officially addressed the European Commission reiijugsconcrete measures. Under the EC
pressure and the possibility of a visa ban theaiitbs in the Western Balkan countries have
introduced decisive measures. This included awasenaising campaigns, investigations into
illegal residence changes and enhanced border shAtkhe same time, institutional capacity
strengthening and alignment to the EU legislatianehaccelerated. However, very often literate
and an immediate compliance with the EU legislattm not guarantee the desired results.
Efforts to address this issue are ongoing, as ntsnbk bilateral and multi-lateral meetings
between government officials of the regional coestrand EU representatives have been
scheduled. In order to ensure ongoing implemenmtatibthe commitments taken, a post visa
liberalization monitoring mechanism has been estétl. The Commission presented its first

monitoring report to the European Parliament aredGbuncil in June 2011.

Indeed, willing to join the EU, the Western Balkstates are undergoing an institutional and
legislative transformation and, at the same tirheytare trying to reduce the number of its own
citizens immigrating to the Union. On the other thathhe European Union has developed follow-
up mechanisms, monitoring the reforms which thesentiies need to continue to carry out. It
also introduces emergency consultation arrangensentiat the EU and its member states can,
in cooperation with the authorities of the courgrieoncerned, react in the best possible

conditions to any specific difficulties which mightise with flows of persons from the countries

2 Notably from Albania, Macedonia and Serbia - tkasons behind this immigration flows might varyniro
historical links (the affected member states haubstantial ex-Yugoslavian diasporas) to particulalse
information dissemination, since it happened orkpgesriods. To this we should add the economic onstances
and poverty levels in some of the regions of tleesetries
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of the Western Balkans and allows the Commissionecessary, to propose the suspension of

the visa free travel.

The first two parts of this chapter broke down fivecess of signing and the consecutive
implementation of the readmission agreements irmsiseciated WB countries. However, there is
an additional side of the process that relatekeddcilitation of the readmitted persofisthis is
mainly concentrated on the return and the assatiatgent needs for reintegration into the home
society of people who fled the conflicts years agandividuals who later emigrated (due to the
worsen economic circumstances) from the region testéfn Europe, often in an irregular

situation.

The increased return number of irregular migrardsthe region, is a more recent
phenomenon, which dynamics are partly due to theemestrictive immigration policies
predominant in the majority of the old EU membates, but it is also a part of the cyclical
process of migratory flows due to the visa libematiion for the South East Europe states and the
traditional difficulties faced by the migrants thestves in finding work in their home countries.
The vast majority of return originates from ardaat tie within former conflict zones which are
still characterized by weakened industries, low newoic performance and very high
unemployment, poor infrastructure and peculiar dgnayohics- depopulation and aging
populations in these regions.

Currently, the government authorities in the preeasion SEE states are trying to develop
policies which aim at responding to the need ofaeickd reception and reintegration capacities
to support the expected increase in the numbergtafnees from some of the most affected
European countries (i.e. plans for large return®koma communities from Germany, Sweden
and Switzerland). Predominantly, high percentagehef returnees represents ethnic minority
groups, refugees and IDPs that were seriously teffiay the dramatic changes connected to the
collapse of Yugoslavia and the followed armed dotdlin the Balkans. Lack of personal
documents, access to housing and employment, lgedoariers (some of the returnees do not

speak sufficiently the language of their home codfit and difficulties with recognition of

% This part is not relevant for the return of thaolntry nationals which was discussed previously
% The reason for this might be that they emigrateayryears ago (when they were too young) or thet th
represent an ethnic minority group using diffelenguage
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professional skills and qualifications have beemrnidied as the greatest obstacles to
reintegration and thus the most important pricitier national integration policies. Thus,
employment and economic opportunities and acceptiavkls of security are among the main

conditions that will persuade migrants to returmiegermanently.

On this basis it may be inferred that, concernlmgissue of return and reintegration, it must
be noted that it will take a long time to ensure tbng-term sustainability of the process
foreseen in the framework of the readmission agesgsto all countries in the region. Given the
conditions of high unemployment in the countriesmioich they are returning and the social,
economic and cultural distance created in the eowfslong stays abroad, returnees find
themselves in very difficult situations. Their rigigration is, however, of crucial importance: on
the one hand, to avoid secondary irregular movesnamd, on the other, to reduce the danger of

marginalizing the returnees or falling victims t@anized crime.

3. Regional Cooperation on Migration in South East Europe

As previously discussed, the EU regional stratelgzgs special emphasis on promoting
regional, sub-regional and cross-border cooperdteiween the countries of South East Europe.
Furthermore, the EU objectives in the region aadagional policy agenda focus on the current,
democratization process and the rule of law, posthct resolution, economic difficulties and
social issues. As we have seen in the abovemedti@h@pters, regional cooperation on
migration is also the basis of the EU enlargementicy towards the WBs. Historically and
politically, the regional migration challenges haweclear cross-border dimension and burden
sharing and should best be addressed from a régi@nspective. Thus, harmonized regional

approaches and enhanced cooperation between thrieswof SEE have been promoted.

The associated countries in the WBs are faced @wtérse migration challenges, for which

the development of inter-regional cooperation igha interest of all countries in the region,
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prerequisite for reconciliation and good-neighbgyirmproved political relations and stability
and economic prosperity. Thus, “added” to the bt membership criteria was regional
cooperation through good neighborly relations, Ikesb bilateral disputes and enhanced
cooperation in areas of common intef&sThis means that although formally not part of the
Copenhagen criteria applicable to the Eastward ssome rounds, regional cooperation
(including resolved bilateral disputes) grew intoessential part of the EU enlargement policy
towards the countries of SEE. Therefore, the crigilof the EU membership promise, viewed
as a reward driving crucial institutional and légfive reforms, has made the countries of the

Western Balkans to cooperate.

In the last few years, considerable governmentrisffbave been put forward to continue
evaluation of past experiences, finding durableutsmhs for the war affected refugees, and
working towards strengthening regional cooperatand harmonized standards in all key
migration-related areas, while reviewing new treadd challenges in this area. Simultaneously,
the regional authorities have worked in close coaten with all relevant UN and EU bodies,
international organizations and relevant actothénfield of migration, such as civil society, the
private sector, NGOs, and local governments, ang lcantinuously maintained synergies and
coordination with existing regional initiatives,rions and processes, such as the Migration,
Asylum, Refugees Regional Initiative (MARR) the Center for Security Cooperation
(RACVIAC)?, the Regional Cooperation Council (R€€}he Southeast European Cooperative
Initiative (SECIJ®, the South-East European Cooperation Process (BEECthe Central
European Initiative (CE}j* and the Southeast Europe Police Chiefs Associg8&PCAJ% It
should also be added that the EU often acts inrédgsn in cooperation with or in parallel to
other international organizations such as the UNtlw Organization for Security and
Cooperation in Europe (OSCE).

% Delevi, Milica (2007),“Regional cooperation in the Western Balkans”, @lua Paperno. 104, p.24
% http://www.marri-rc.org/

 http://www.racviac.org/

%8 http://www.rcc.int/

% http://www.photius.com/seci/

199 http://rspcsee.org/en/pages/read/

191 http://www. cei.int/

192 http://www.sepca-see.eu/
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Numbers of regional conferences, workshops, sesiaad expert missions, organized with
the support of the EYJ® have ensured regional overview, while promotigigesgies and joint
efforts with a view of taking a balanced nationadl aegional approach to key migration issues in
the region. Through these initiatives the EU hasagad to promote best practices, exchange of

knowledge and information and enhance regional e@jon in the area of migration.

The dissolution of Yugoslavia and the followed aramflicts brought about many common
problems among the now independent WB countriegshwmproblems have required joint efforts
in finding commonly accepted solutions. In the indilage post conflict years, the WB states saw
more obstacles to regional cooperation than ingestifor it. Resolving bilateral political
disputes and contested boarders have become tjtypfor the EU political agenda towards a
prospective membership for the regional countri®ssides the distinct EU and government
interests in regional cooperation, it should behhigdted the clear geographical proximity,
historical and economic ties, social similaritiesl aommon development features in the region.
However, for some years “the post-conflict conteeyels of development of democratic
institutions and fragile economies, has had theipdct on the willingness, openness and

readiness of the WB countries to cooperate oniamablevel.%*

Finding durable solutions to the remaining persamsluntarily displacedduring the
disintegration of Yugoslavia still remains a predoamt issue on the migration agenda and a key
factor for cooperation in the associated counwieSouth East Europe. To put aside differences
and thinking about each others as of rivals, adwers or guilty parties, and instead, invest
efforts to achieve understanding, peace and sgadurithe region and eventually to close the
protracted refugee chapter the governments of BRoand Herzegovina, Croatia, Montenegro
and Serbia have shaped up a Joint Regional Progralurable Solutions for Refugees and
Displaced Persons. The overall joint goal of thgiaeal program is to “comprehensively
contribute towards completion of the protractedpldisement situation in B&H, Croatia,
Montenegro and Serbia by providing durable andasusble housing solutions with full respect

for the rights of refugees and internally displagetisons and the mutual obligation to closely

103 Often financed through- the Technical Assistanue formation Exchange (TAIEX) instrument- manadmd
the Directorate-General Enlargement of the Euro@ammission. TAIEX supports partner countries wébard to
the approximation, application and enforcement dfl&gislation

104K otevska, Biljana (1010),How to Stop Pretending and Start Cooperating: t@act of the European Union on
Regional Cooperation in the Western Balkans: theusoon Migration’, p.40, Skopje, Macedonia
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cooperate and synchronize activities in order tues durable solutions for them (persons in a
need- refugees and IDPs), either through volunteeturn and reintegration or local
integration.*®® The program itself represents one of the biggesbfiean projects in the area of
migration with a total estimated budged 583,661,E2iro. Progressive data exchange and
analysis and needs assessment surveys undertakba ggvernment authorities of the regional
states, with the support of UNHCR, revealed 26,3ffiseholds (approximately 74,000
individuals) of refugees, internally displaced &rs and returnees to benefit from the program
outcomes and achieve durable housing solutions.dlingion of this join program is five years
and it would require substantial donor support fittke international community to complement
the on-going government efforts and implement thee@ments reach through the regional

collaborations (Join Regional Program, project peap document).

As indicated by the Commissioner of the Commissdda Refugees, Republic of Serbia,
Mr. Vladimir Cucic achieving durable solutions foefugees and internally displaced persons
requires “joint efforts of all parties involved fees to the regional states) and, more precisely,
combination of assistance for return and reintégnah the place of origin or integration in their
place of current residence, targeted solutions ther most vulnerable and comprehensive
solutions for outstanding issue$®

The numbers of regional initiatives and the inteasand frequent regional governmental
interactions have been envisaged to address thed lspectrum of migration related issues
relevant for the region. Considerable politicaloet in overcoming past divisions towards
finding comprehensive solutions for outstandingigsshave been increasingly put forward. The
associated countries in SEE have now realizedthiegthave responsibilities towards each other
and that they have many challenges in common, sditfeem with a clear cross-border nature.
The regional states have seen the considerablditsevfancreasingly close regional cooperation
(as it is the case of the Join Regional Prograpylitical understanding, economic cooperation
and social prosperity. The indications are theeetbat, besides, the pure joint government will

to find durable solutions for the large number o$tconflict displaced persons- the incentive of

19%Joint Regional Program, project proposal providgdhe Commissariat for Refugees- document notigaibt
available

196 Commissioner, Mr. Vladimir Cucic addressed theacied refugee situation in the region in his apgispeech
at the ‘Annual Trustee Conference in Stara Plariindune 2012, Serbia
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the EU membership motivates the regional statgstticipate in enhanced regional cooperation.
It could be perceptively pointed out that the EUl glays an important role for the regional
cooperation among the Western Balkan states amgl at driving force for reforms, dispute
settlement and strengthening of regional ties.

5. Conclusion

Migration challenges have been a fundamental eleofehe past and more recent history of
the Western Balkan countries, accompanying itsrstogvents and obviously continuing to do
S0, even at the start of the pre-accession taltsttwve European Union. In a short period of time,
the migratory situation in the WBs has undergoniaexdinary changes. For years, wars and
ethnic conflicts have been a predominant causeopiulation movements, in a continuous
political and legal transformation and overlappwigreligions, languages, ethnic groups and
cultures. The migration picture of the region repergs one of the most complex issues reflected
in the broad European context. Focusing on the negsint period, together with the mass forced
migrations caused by the ethnic conflicts in themfer Yugoslavia and Kosovo, one could
literally indicate all forms of migration: emigrah and immigration, legal and illegal, labor,
transit, asylum seekers (both from the region amdthee region), human trafficking and
smuggling, returnees under the readmission agresmeith the EU and internal, causing
depopulation of some economically weak regions iwithe associated countries of South East
Europe.

Altogether, the Western Balkan countries charazgesin interesting case study on migration,
which will obviously maintain a significant role ithe European migration dynamics of the
coming years. Various factors have contributedaiidurther contribute to the development of
the mobility of the population in the region. Theosh obvious factors regard the serious
economic imbalance between the majority of the ramsociated regional countries and the
geographically approximated member states of theofggan Union, which represent an
important essence of attraction. Furthermore, duh be pointed out that the worst negative

effects of the transition process towards markeinemies have been recorded in the pre-
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accession countries of SEE, in addition to the higlemployment rates, weak democratic

institutions and rule of law.

Nonetheless, the overall orientation of the rediostates towards political, legal and
economic integration into the EU, gives an incenfior the public authorities in these countries
for active legal and institutional transformatiomcluding in the fields of asylum and
immigration. In this regard, it would be justifigb$aid that the readmission agreements and the
consecutive visa liberalization process has beennbst visible and tangible example of the
EU’s influence for citizens of the Western Balkaouwtries, unlike the distant membership
prospect offered in return for undertaking to inmpét often slow and complex reforms. On the
other hand, one is entitled to question the extemthich the prioritization of readmission in EU
external relations is compatible with the promotaingood governance, democracy and public
accountability in the countries of the region. Thadences seem to be strong that the signing
and implementation of the readmission agreementiserSEE states is above all a pure interest
of the EU member states, which is proved by ttike Igupport (in comparison to other sectors)

directed to the reintegration of the readmittecspes.

This research paper tried to shed some light on thewdrives for flexibility and operability
have gradually led to the emergence of diverse @@dpe patterns on migration among the pre-
accession countries of South East Europe. It isiggly a combination of factures, such as the
gradual closing of post-conflict divisions, duralsi@lutions for outstanding issues with a clear
cross border dimension and eventually an EU merhiethat have been conducive to the
dramatic expansion of the cobweb of bilateral andtitateral regional government initiatives

linked to migration.

Returning to the central hypothesis of this stutlys now possible to conclude that it is
difficult to forecast the outcomes of the regiomagjration management development within the
current political and economic context, which clgsgepends on the EU approximation and
stabilization processes under way. Finally, theireitmigration dynamics in one of the most
unstable areas of Europe depend on the effecteeahbre general political, economic and social

development of the countries of the region.
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Annex |

Selected EU acquison Asylum, Visa Policy, Border Control, Legal and Irregular migration and
Prevention and Combating of Trafficking in Human Beings

Legal migration

. Council Directive 2003/86/EC of 22 September 2003hee right to family reunification

. Council Directive 2003/109/EC of 25 November 20Ghaerning the status of third
country nationals who are long-term residents

. Council Directive 2004/114/EC of 13 December 20@4tloe conditions of admission of

third-country nationals for the purposes of studmgil exchange, unremunerated training

or voluntary service

. Council Directive 2005/71/EC of 12 October 2005a8pecific procedure for admitting
third-country nationals for the purposes of scientesearch

. Council Directive 2009/50/EC of 25 May 2009 on tdwmditions of entry and residence of
third-country nationals for the purposes of highbalified employment

. Council Decision 2008/381/EC of 14 May 2008 estdbtig a European Migration
Network

Illegal migration

. Council Directive 2001/40/EC of 28 May 2001 on thatual recognition of decisions on
the expulsion of third country nationals

. Council Directive 2001/51/EC of 28 June 2001 sum@eting the provisions of Article 26
of the Convention implementing the Schengen Agre¢moil4 June

. Council Directive 2002/90/EC of 28 November 2002fidrg the facilitation of
unauthorized entry, transit and residence

. Framework Decision 2002/946/JHA of 28 November ba $trengthening of the penal
framework to prevent the facilitation of unauthedzentry, transit and residence

. Council Directive 2003/110/EC of 25 November 200Bassistance in cases of transit for

the purposes of removal by air

56



Directive 2008/115/EC of the European Parliamertt ahthe Council of 16 December
2008 on common standards and procedures in MemtagesSfor returning illegally
staying third-country nationals

Directive 2009/52/EC of the European Parliament ahdhe Council of 18 June 2009
providing for minimum standards on sanctions andsuees against employers of illegally

staying third-country nationals

Prevention and Combating of Trafficking in Humanri3s

Council Directive 2004/81/EC of 29 April 2004 orethesidence permit issued to third-
country nationals who are victims of trafficking uman beings or who have been the
subject of an action to facilitate illegal immigaat, who cooperate with the competent

authorities

Asylum

Council Directive 2001/55/EC of 20 July 2001 on mmom standards for giving
temporary protection in the event of a mass infitidisplaced persons and on measures
promoting a balance of efforts between Member Stateeceiving such persons and
bearing the consequences thereof

Council Directive 2003/9/EC of 27 January 2003 hgydown minimum standards for the
reception of asylum seekers

Council Directive 2004/83/EC of 29 April 2004 onnimhum standards for the
gualification and status of third country nationatsstateless persons as refugees or as
persons who otherwise need international prote@rmahthe content of the protection
granted

Council Directive 2005/85/EC of 1 December 2005wnimum standards on procedures

in Member States for granting and withdrawing retigtatus

Visa policy

Regulation (EC) No 810/2009 of the European Pasiatmand of the Council of 13 July
2009 establishing a Community Code on Visas (Viede}

Council Regulation (EC) No 539/2001 of 15 March 20i8ting the third countries whose
nationals must be in possession of visas when ioggske external borders and those

whose nationals are exempt from that requirement
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Annex Il

National migration management strategies:

» Albania: National Strategy on Migration and theatetl Action Plan (2004/2005-2010)

» B&H: Strategy in the Field of Migration and Asyluand the Action Plan 2008-2011

* Montenegro: Strategy for Integrated Migration Mag@gnt in Montenegro 2011-2016
and the Action Plan for 2011-2012

» Macedonia: Resolution on the Migration Policy o Republic of Macedonia 2009-2014

» Serbia: Migration Management Strategy 2009, Acitemn 2011-2012

Assessment of Sources

Accuracy of information is closely related to sauneliability and balancing of information
given by different sources. Knowledge of up-to-dsderces was a key element of this research
paper. It is particularly important in the regiomaigration context where reliable and accurate
information needs to be double checked. The acgunthe research was also linked to the
currency of the information. This does not mean thports/documents older than a certain date
were not included. Whether a particular piece tdrmation has remained up-to-date depends on
the specific country situation.

Within the study, identifying the best sources wéen the fastest way to find the information
needed. In general, when it comes to the vulneratilgratory flows and statistics in the
countries under examination, no source providesptete and fully objective information as
often their scope and focus of reporting would b#uenced by their mandate or mission.
Therefore, throughout my research | have triedmoély on one single source, but consult many
different sources, and different types of sourceleyant recent literature, UN, EU, government,
human rights NGOs, and media reports and documants)der to achieve the most complete
and balanced picture possible of the past and mumégration dynamics in these countries. |
kept in mind the political and ideological contéxtwhich a source operates, their mandate and
reporting methodology and the intention behindrtipeiblications, and assessed the information

provided accordingly.
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